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WHAT Is ADMINISTRATIVE LAW? 


Administrative law as a special legal topic has been 
a matter involving many difficult questions. For some 
people it is a branch of constitutional law dealing with 
the separation of powers and with judicial review of ad- 
ministrative action. To others it is primarily a series of 
statutory enactments which create new quasi-judicial tri- 
bunals or quasi-legislative bodies together with the de- 
cisions of those bodies dealing with cases coming before 
them and the formulation of rules of procedure and of 
substantive law. Yet the relationship between doctrines 
of constitutional law and the new legislation, with what 
the French call its jurisprudence, is probably the most 
important aspect from the practical point of view. Ac- 
cordingly some people concentrate on the study of tri- 
bunals in action with particular reference to their 
relations with the courts, the legislature, and the exec- 
utive branches of government. 

To cover all of these different aspects of administrative 
law has hitherto been too great a task for any one writer, 
and, following the fashion of recent years, scholars who 
have concentrated in special fields provide the material 
for the collection of papers published in this number. 
If they appear to concentrate on the aspect of tribunals 
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in action, their rules of procedure, and formulations of 
substantive law, it is because at the present time those 
aspects seem to present the most pressing problems. More- 
over, the constitutional aspects have in the past been very 
carefully explored by a great company of legal scholars. 
Apart from law school theses, many of which remain 
unpublished, rarely can one find the so-called horizontal 
studies by men in daily contact with administrative 
bodies, or by writers able to make up-to-the-minute studies 
by individual research in law schools. It is hoped in the 
future to be able to present more of the studies of this 
type in this REVIEW. 


As a supplement to the new seminar work in Public 
Law in the Law School of the George Washington Uni- 
versity the University arranged a symposium on Adminis- 
trative Law, which was held in Washington, D. C., Feb- 
ruary 3rd and 4th in the Auditorium of the Chamber of 
Commerce of the United States. Many prominent public 
men and lawyers were in the audiences and in addition to 
the formal addresses, each meeting had a period of panel 
discussion following the principal speakers. There were 
six principal speakers and the articles, which are the 
texts of their speeches, follow, in the order in which they 
were given. 

Professor Stason and Commissioner Aitchison spoke 
Friday evening and were introduced by Dean Van Vleck, 
who opened the symposium, in the absence of President 
Marvin convalescent from a recent illness. Members 
of the panel on that occasion were Professor Robert A. 
Maurer of Georgetown University, Mr. Newell Ellison 
(see infra), and Col. O. R. McGuire of the General Ac- 
counting Office. This writer presided at the Saturday 
afternoon meeting and introduced Dean James M. Landis 
of Harvard, who spoke informally and forcefully on the 
need for a philosophy for juristic review of Adminis- 
tration by the Courts, 1. e., the courts should restrict them- 
selves to those issues which they are best equipped to 
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understand. Dean Landis’ remarks, regretfully, are not 
available in manuscript. He was followed by Professor 
Sears whose paper is included in this number. The panel 
consisted of Dr. Frederick Blachly of the Brookings In- 
stitution, Assistant Attorney General Carl McFarland, 
and Mr. David W. Robinson who represented Commis- 
sioner John Scott of the Federal Power Commission. In 
the evening Mr. Newell Ellison, President of the George 
Washington Law Association presided and introduced 
Mr. Louis G. Caldwell and Mr. William J. Dempsey. 
The panel discussion was led by Professor Charles S. 
Collier who was followed by Commissioner Davis of 
the Federal Trade Commission and Mr. Ben S. Fisher, 
a member of the Bar of the District of Columbia. 


The intense interest of lawyers in Administrative Law 
at this time was indicated by the large audiences ranging 
from 700-1,000 in number, and by the sharpness of the 
panel discussion as well as the direct statements of opin- 
ion by the principal speakers. The texts following will 
indicate the objective treatment of the subject as a result 
of the frankness of all who participated. At no time, 
however, was the search for truth and enlightened opin- 
ion, obscured by personality or partisan discussion. 

In the light of the great success of these meetings it 
is hoped that the seminar work of the Law School will 
expand and that more of such symposia will be held in 
following years. The writer wishes to acknowledge his 
thanks, as a representative of the University, for all the 
kind messages from interested persons, and especially to 
thank those who so graciously appeared as speakers and 
panel members at the meetings. 


J. FORRESTER DAVISON.* 


* Associate Professor of Law, George Washington University. 





STUDY AND RESEARCH IN ADMINISTRA- 
TIVE LAW 


E. BLYTHE STASON 
University of Michigan Law School 


A HALF CENTURY OF EVOLUTION OF ADMINISTRATIVE 
LAW 


My subject is “Study and Research in Administrative 
Law,” a topic which on its face would permit all the 
latitude of astronomical distances, but which your pro- 
gram committee has wisely restricted in range. I have 
been commanded to limit my remarks to my own pecu- 
liarity, the study of administrative law primarily via the 
route of the statute book rather than primarily through 
judicial decisions. I shall focus my attention upon only 
one fractional part of administrative law, 1. e., the admin- 
istrative process itself as found in action in the adminis- 
trative tribunal. In all other aspects of administrative 
law I am as conventional as I can be. 

By the term “administrative tribunal” I refer to that 
creature of modern statute law which performs, in addi- 
tion to conventional administrative functions, certain 
other functions which we call quasi-legislative or quasi- 
judicial. Within the term there is necessarily included 
those devastating monsters, the “independent commis- 
sions,” which, after being herded together by the Presi- 
dent’s Committee on Administrative Management, were 
said by that Committee to “constitute a headless ‘fourth 
branch’ of the government, a haphazard deposit of irre- 
sponsible agencies and uncoordinated powers,” that “do 
violence to the basic theory of the American Constitution 
that there should be three major branches of the govern- 
ment and only three.” Nothing less!! 

What approach to the biology, the anatomy and the 
pathology of these creatures should be made by the stu- 
dent and research worker in this year of grace 1939? 
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All administrative agencies, including administrative 
tribunals, are creatures of statute law, and their powers 
and duties must be derived either expressly or impliedly 
from the respective parent statutes, subject of course to 
existing constitutional limitations. A half century of 
elapsed time has seen major changes both in the bulk and 
the character of this statute law, and in the nature and 
significance of the problems of American administrative 
law arising under it. 

I do not wish to be guilty of tediously reciting the well- 
known facts of the last half-century of evolution in ad- 
ministrative law, but since my remarks are in the nature 
of a preface to this series of lectures, and, because the 
historical background may serve both to show the reasons 
for and the shortcomings of my manner of study and 
teaching the subject, I shall venture a brief résumé. 

Prior to the turn of the century the practicing mem- 
bers of the bar made their contacts with governmental 
administration primarily through the channel of the legal 
remedies available at common law and in equity for the 
redressing of wrongs suffered by aggrieved clients. The 
occasional case that drifted into the office of the prac- 
ticing lawyer usually had to do with a client whose per- 
sonal or property rights had been or were about to be 
injured by allegedly unlawful official action. 

The statutes and ordinances under which such official 
action took place were few in number and were drafted 
more with an eye to substantive results than to the ad- 
ministrative process itself. There were public health 
statutes, tax statutes (mostly imposing general property 
taxes), beginnings of housing legislation, statutes pre- 
scribing the powers and duties of various licensing offi- 
cers, and a few others. The statutes made little, if any, 
effort to prescribe administrative procedure or to provide 
for statutory appeals to the courts. The comparatively few 
litigated cases were carried into the courts either by the 
use of the extraordinary legal writs (certiorari, manda- 
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mus, prohibition, habeas corpus) or by various means of 
collateral attack (injunction, suits to recover damages, 
suits for restitution, efc.). It was the “horse and buggy 
stage” of administrative law. Let me add, however, that 
the “horse and buggy stage” is a peculiarly enchanting 
stage to study. There were heard the embryonic rum- 
blings of the birth of a new idea—a change in our govern- 
mental and juristic system as significant as the growth of 
chancery in early England. 

Shortly after the beginning of the twentieth century a 
great change took place. Governments (both national and 
state) entered in earnest the field of regulation of the 
economic aspects of private business. The administrative 
tribunal was used as the mechanism to carry the public 
will as expressed in the form of legislation to its point of 
application in our social and economic scheme. The In- 
terstate Commerce Act, first adopted in 1887, acquired 
its teeth in 1906. State utility commission acts and work- 
men’s compensation acts were placed on the books. The 
Federal Trade Commission was created and was placed 
in a commanding position. All of these acts and others 
of the same ilk conferred upon administrative officials 
broad discretionary powers with respect to private busi- 
ness—broad rule making or quasi-legislative powers, and 
important order making or quasi-judicial powers, all im- 
pinging with greater or less severity upon private rights. 
The commissions created were much more than conven- 
tional administrative officials. They were the beginnings 
of the “fourth branch of government,” at whom highly 
uncomplimentary adjectives have been hurled by persons 
whose powers of invective out-run their powers of anal- 
ysis. 

In this new juristic environment the practicing lawyer 
suddenly became painfully aware of constitutional impli- 
cations and limitations. The doctrine of separation of 
powers, the provisions concerning due process and equal 
protection of the laws, the unreasonable search and sei- 
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zure clauses, the doctrines of judicial review—all had to 
be reéxamined in the light of the “fourth branch.” Be- 
tween the decision in Chicago, Milwaukee, and St. Paul 
Railway Co. v. Minnesota,’ handed down in 1890, and 
Crowell v. Benson,’ decided in 1932, a grand series of 
constitutional opinions traced the main outlines and indi- 
cated the principal pitfalls of modern administrative law. 
These landmarks are familiar to all students of the sub- 
ject. May I recall a few of the names? 


Interstate Commerce Commission v. Brimson,; Vil- 
lage of Saratoga Springs v. Saratoga Gas, Electric Light 
& Power Co.,;* Prentis v. Atlantic Coast Line,’ and the 
series of cases limiting and qualifying it; Londoner v. 
City and County of Denver,* Borgnis v. Falk Co.,;' In- 
terstate Commerce Commission v. Union Pacific Rail- 
road Co.,* Ohio Valley Water Co. v. Ben Avon Bor- 
ough,® and State. ex rel. Wisconsin Inspection Bureau v. 
W hitman.” 


As important as were these great guide posts of the 
constitutional aspects of administrative law, as vital as 
they were to the necessary task of determining the limits 
within which the new type of administration must oper- 
ate, they were not common grist in the mill of the great 
bulk of practicing lawyers. The cases were still compara- 
tively few in number, and they were handled, for the most 
part, in the offices of the elect who enjoyed the accounts 
of railroads, utilities, and the larger corporations. The 
decisions were of much greater interest to students of 
constitutional law and to forward looking legislators than 
to most of the practicing profession. This was the forma- 


1134 U. S. 418, 10 Sup. Ct. 462, 33 L. ed. 970 (1890). 
2285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 (1932). 
8154 U. S. 447, 14 Sup. Ct. 1125, 38 L. ed. 1047 (1894). 
4191 N. Y. 123, 83 N. E. 693 (1908). 

5211 U. S. 210, 29 Sup. Ct. 67, 53 L. ed. 150 (1908). 
6210 U. S. 373, 28 Sup. Ct. 708, 52 L. ed. 1103 (1908). 
7147 Wis. 327, 133 N. W. 209 (1911). 

8 222 U. S. 541, 32 Sup. Ct. 108, 56 L. ed. 308 (1912). 
9253 U. S. 287, 40 Sup. Ct. 527, 64 L. ed. 908 (1920). 
10196 Wis. 472, 220 N. W. 929 (1928). 
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tive stage of contemporary administrative law—a dynamic 
period of ever changing ideas, principles, and policies, 
all kept from bursting traditional boundaries by the lan- 
guage and implications of our constitutions. A lusty youth 
had been born and was passing through adolescence. 

But tempora mutantur; we are now entered upon a 
third stage. The monster has come of age. Since the 
Great War and particularly since 1933 we have been 
inundated with a veritable flood of new statute law, partly 
dealing with the regulation of private business upon every 
conceivable front, and partly attempting to stem the tide 
of economic disaster. There are twelve great independent 
administrative tribunals in the federal system alone, all 
exercising quasi-legislative and quasi-judicial powers in 
addition to administrative powers. Similar combinations 
of power are placed in the hands of major executive de- 
partments of the federal government, and there are up- 
wards of one hundred other federal agencies exercising 
the more conventional types of administrative powers 
over various phases of the nation’s business. The statute 
law creating these agencies (and numerous agencies cre- 
ated by the forty-eight states as well) is only the begin- 
ning of the law on the subject—the apex of the pyramid 
as it were. Each of the agencies promulgates its own 
rules and regulations which form no inconsiderable part 
of the law of the land. The forthcoming codification of 
federal administrative rules alone is, I am told, to fill 
about 15 solid volumes with a total content of approxi- 
mately 25,000 pages, to all of which the Federal Register 
is adding its daily mite. 

Nor is that the end. Most of the agencies are continu- 
ously making case law by issuing their orders and awards 
in specific litigated controversies. The Interstate Com- 
merce Commission reports are now in their 230th volume, 
not to mention a couple of shelves (47 volumes) of Valu- 
ation Reports; the Federal Trade Commission is in its 
23rd volume, and one of the mere infants in the family, 
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i. e., the National Labor Relations Board, is now in the 
process of grinding out its ninth volume, although it has 
been operating less than three years. This tangled mass of 
law reaches all manufacturing, all transportation, all 
commerce, both large and small, both interstate and intra- 
state. It reaches almost every man, woman and child in 
the country either directly or indirectly. We have entered 
upon the streamlined age of governmental regulation and 
the hurly-burly age of administrative law. 

Lawyers no longer have so much time to ponder the 
now fairly well understood constitutional doctrines of 
separation of powers or the general outlines of judicial 
review as applied to administration; they are too busy 
trying myriads of cases before administrative tribunals 
involving the detail of the statutes, the rules, and the 
orders as they affect hundreds of thousands of clients. The 
interest of the profession today centers upon the adminis- 
trative process itself, upon procedural questions, upon the 
right to notice and hearing, the right to subpcenas and 
other compulsory inquisitorial processes, upon rules of 
evidence, presumptions and burden of proof, upon the 
form and effect of rules and orders, the means of enforce- 
ment thereof, upon the technique and scope of statutory 
appeals, and a dozen other features of administration. 
Interest centers on administrative law in action in the 
administrative tribunal, and the action is governed by and 
falls out of the parent statutes, as well as sub-legislation 
in the form of rules and regulations. Furthermore, the 
area of incidence has spread, so that now not a mere hand- 
ful, but the majority of the members of the profession 
(both private practitioners and public officials) are vital- 
ly concerned with the subject. 

Nor is the practicing lawyer enjoying a monopoly of 
the interest in this administrative process. The legal 
scholar and research student are likewise probing into its 
vitals. They study such matters as the informalities of 
administrative procedure and the much debated need of 
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divorcement of the power of investigation and prosecu- 
tion from that of decision. They are interested in study- 
ing the line of demarkation (if any) between the 
quasi-legislative, the quasi-judicial and the administrative 
functions of administrative tribunals. They are interested 
in comparing procedures in vogue in the forty-eight 
states of the union with those in the federal system, and 
in foreign systems. Comparisons may be odious in some 
circumstances but not here. Their constructive efforts are 
devoted to helping to mold the administrative process, so 
that it will preserve the essential elements of fair play 
without impairing the potency and efficiency of regula- 
tion. 

Times have indeed changed and with them has changed 
the center of impact of administrative law. 


STUDY AND RESEARCH IN ADMINISTRATIVE LAW UNDER 
PRESENT CONDITIONS 


The foregoing being the past and present state of af- 
fairs so far as conditions in the field are concerned, what 
should we who teach and carry on research in adminis- 
trative law do about it? If there were no time limits 
imposed by law school curriculum committees, I, for one, 
should like to proceed in the grand manner in my teach- 
ing. I should like to start with the embryonic beginnings 
found in the extraordinary legal writs of the mid-Victo- 
rian era, and, following through with an evaluation of 
constitutional decisions and doctrine, end with heavy 
emphasis on the contemporary statutes, rules and orders. 
However, time limitations are such that I must abandon 
the grand manner in part lest I get so interested in earlier 
stages that I fail to do my duty by the third stage of 
present day utilitarianism. A healthy respect for the situ- 
ation in which the practicing lawyer and the lawyer 
engaged in public service find themselves today has led 
me to start at the other end of the spectrum and work 
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backward in all phases of the subject involving the ad- 
ministrative process itself as found in action in the admin- 
istrative tribunal. 

As a consequence, I and my classes start this portion 
of our study wherever feasible with the current statute 
book, not ignoring the materials available for the inter- 
pretation of the statutory language (which in spite of the 
scholarly efforts expended on it in recent years still has 
its thin places and its raw edges). Next we explore the 
administrative rules, if any there be pertinent to the im- 
mediate subject under examination. Then we invade the 
commission decisions, and last, but by no means least, we 
try to look at the problems through the eyes of the courts 
engaged in affording or refusing to afford judicial redress 
to aggrieved clients. Through it all we are trying to 
understand the inner workings of the administrative 
process itself, although, of course, we do not ignore the 
important implications of separation of powers, judicial 
review, and other matters of like nature. And what I say 
of teaching I apply as well to such research work as is 
done within the area of my jurisdiction. 

May I elaborate on two specific examples which will 
be more helpful than mere generalizations to illustrate 
my thesis. 

1. Ingutsitorial Powers of Administrative Agencies.— 
One of the really troublesome phases of the administra- 
tive process is found in the inquisitorial powers of ad- 
ministrative agencies. I refer, of course, to the provisions 
of the statutes authorizing the use of subpoenas, subpoenas 
duces tecum, compulsory process for the examination of 
books and records, compulsory requirements concerning 
the preparation and submission of reports, and other sim- 
ilar devices available to the well developed, full grown, 
modern administrative tribunal. They constitute impor- 
tant arms of the regulatory process. Indeed, the attempt 
to regulate may prove wholly futile in the absence of 
effective inquisitorial powers. 
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The license to operate as a contract market once grant- 
ed, may be revoked upon a showing of non-compliance 
with its conditions by a commission consisting of the Sec- 
retary of Agriculture, the Secretary of Commerce and 
the Attorney-General. The Secretary of Agriculture is 
also given appropriate powers of licensing, and regula- 
tion of brokers doing business in the contract markets. 

In connection with the foregoing the Secretary is given 
certain exceedingly necessary inquisitorial powers. He 
can require the contract markets and the persons operat- 
ing thereon to make reports in accordance with the rules 
and regulations and in such manner and form and at such 
times as may be prescribed by him, showing the details 
of all transactions entered into by the board or the mem- 
bers thereof. Furthermore, such records shall be kept 
by the board and its members as the Secretary shall 
require, and the records shall be at all times open to 
inspection by any representative of the United States De- 
partment of Agriculture or the United States Department 

f Justice."* Such is the set-up of the regulatory process 
tor commodities exchanges. 

In Bartlett Frazier Co. v. Hyde,” a case decided by the 
Circuit Court of Appeals of the Seventh Circuit in 1933, 
the constitutionality of requiring the filing of reports and 
opening the books and records for inspection was sub- 
jected to test. The plaintiffs, grain dealers on the Chicago 
Board of Trade, contended that they were engaged in a 
private business, that compulsory process was not war- 
ranted until there was reasonable ground to suspect a 
violation of the law, thus justifying the commencement 
of quasi-judicial proceedings, and hence that the routine 
administrative requirement of reports and inspection vio- 
lated the unreasonable search and seizure clauses of the 
Fourth Amendment to the FEDERAL CONSTITUTION. On 
the other hand, counsel for the government ably pointed 


14§5 of the Grain Futures Act of 1922. 
1565 F. (2d) 350 (C. C. A. 7th, 1933). 
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out the practical necessity of the powers conferred and 
urged their constitutionality. I quote from the govern- 
ment’s brief. 

“In order to prevent the misuse of facilities of grain 
futures exchanges in ways which result or tend to result 
in sudden or unreasonable fluctuations in prices or in the 
cornering of grain, it is highly necessary that the super- 
vising authority be fully informed as to the volume and 
type of transactions. It is perfectly plain that in order 
to detect a ‘corner’ in its incipiency, sufficient information 
must be at hand in order to trace the activities of the 
trader or traders seeking the ‘corner.’ ‘Corners,’ of course, 
are extreme cases. The usual instances of artificial manip- 
ulation of prices for private gain do not reach the pro- 
portions of a ‘corner,’ or they may be on the ‘short’ side, 
but the illustration of a ‘corner’ simply makes vivid the 
importance of full information to detect unreasonable 
speculative activities. There is no known antidote for 
manipulation that does not depend upon current complete 
information about the activities of the manipulator... . 

“No prudent way has ever been devised to obtain in- 
formation of speculative activities which did not involve 
in the first instance the keeping of full and complete rec- 
ords of these transactions. It would obviously hamstring 
the supervising authority if it did not have power to 
inspect such records quickly when subversive activities 
are suspected. By their very nature manipulatory activi- 
ties are consummated quietly and quickly. If court proc- 
ess had to be resorted to every time manipulation was 
suspected, there are numerous ways in which the partici- 
pants could evade detection. Perhaps responsibility could 
ultimately be placed and the offenders punished, but the 
primary object of this legislation (meaning the Grain 
Futures Act) is prevention and not punishment. Free 
and unlimited access to the records of these transactions 
by the proper authorities is the only means yet devised 
of detecting subversive activities while they are current.” 
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The Court in deciding the case overruled the plain- 
tiff's objection to the compulsory inquisitorial powers 
conferred upon the Secretary, stating briefly that, “The 
(Fourth) Amendment, which declares the right of the 
people to be secure in their persons and papers against 
unreasonable search cannot be applied to regulations 
which require reports and disclosures in respect to a busi- 
ness which is affected with a public interest, so far as such 
disclosures may be reasonably necessary for the due pro- 
tection of the public. . . . The contention that through, 
the reports and inspections appellant’s business secrets 
and customers are more likely to disclosure, with the con- 
sequent tendency to injure appellants, cannot prevail 
against the paramount public interest requiring this con- 
trol, for the efficient exercise of which the disclosures 
through reports and right of inspections are quite indis- 
pensable. . .. Without the unqualified duty to report and 
the untrammeled right of inspection the efficacy of the 
Act would be unduly restricted.” And so the complaint 
was dismissed.”* 

Except for the quoted passage, the opinion (written 
by Alschuler, Circuit Judge) is not particularly illumi- 
nating in itself, yet it is one of the really significant opin- 
ions dealing with inquisitorial powers of administrative 
tribunals. The right to force the revelation of business 
records is made to depend upon a balance between the 
practical exigencies of the administrative process and the 
degree of impairment of the private rights adversely 
affected. 

How should the opinion and the subject matter be 
studied? The opinion alone does not suffice. The stu- 
dent is simply incapable of understanding its purport 
until he is thoroughly grounded in the entire statutory 
structure under which the Secretary of Agriculture is 
operating, as well as in the motivating forces that brought 


16 Cert. den., 290 U. S. 654 (1933). 
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the statute into existence, in the revelations of the Con- 
gressional hearings, and in the practical needs of inquisi- 
torial powers if the administrative process is to function 
successfully. A reasonably complete examination of the 
statute itself, its history, and administrative procedures 
followed under it, are an essential part of the game. 

Furthermore, with this material as a point of depart- 
ure, much may be gained by comparing the statutes and 
rules dealing with the inquisitorial powers of the Secre- 
tary of Agriculture with those of other administrative 
agencies, examining their respective needs, noting the 
differing degrees of severity with which compulsory in- 
vestigation impinges upon private preserves, and specu- 
lating as to the reasons for the strict judicial construction 
found in some cases and the more liberal attitude in oth- 
ers. It is time consuming, but it seems to me clearly 
justified in view of the insight it gives into contemporary 
administrative law in action. 

2. Separation of Prosecution from Decision.—This 
inquisitorial phase of the administrative process has a 
constitutional flavor, for constitutional doctrine estab- 
lishes the outlines of administrative procedure. May I 
develop very briefly one more example—this time one the 
outlines of which are determined primarily by common 
sense. I refer to the widely debated question of the wis- 
dom of uniting in the hand of the administrative tribunal 
both the function of investigation and prosecution of an 
alleged violation of the law and the function of deciding 
the case. This has become more than an academic ques- 
tion and a goodly measure of wisdom must be exercised 
in its solution. Reams of generalization have been under- 
taken on the subject, some of it without too careful con- 
sideration. 

Without having any idea of debating specific issues, 
how can we best study this phase of the administrative 
process? Existing case law is not particularly revealing. 
There is an occasional judicial decision on the subject. 
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One rather dramatic recent example is the case of Brink- 
ley v. Hassig. It concerns the revocation of a physician’s 
license and is worth a brief statement. Dr. Brinkley had 
widely advertised himself in Kansas and throughout the 
dust bowl. Among other media the radio had been used 
with extraordinary success as a disseminator of the good 
news, but the patients who succumbed to the advertising 
found that the results of his treatment fell short of claims. 
Proceedings were brought to revoke the good doctor’s 
license on the ground of malpractice and professional 
misconduct. He contended that the medical board was 
prejudiced against him. In particular he complained that 
some of the members had been active in making prelim- 
inary investigations and in instigating the complaint. He 
contended that under such circumstances he was not af- 
forded a fair hearing and hence that the revocation of 
the license constituted an invasion of his rights guaran- 
teed by the due process clause of the FEDERAL CONSTITU- 
TION. The court, after being duly advised, concluded that 
disqualification of the tribunal did not follow from the 
circumstance that some of its members had participated in 
preliminary investigations, and that no constitutional 
rights were impaired. 

The case has its dramatic as well as its serious aspects, 
and it serves well enough as a starting point in the ex- 
ploration of the effect of uniting the powers of inquiry 
and prosecution with those of decision. But it is only a 
starter. While the court’s decision doubtless gives the 
correct constitutional answer to the question, it certainly 
does not follow that in laying out the details of govern- 
ment administration we should ignore the possibility of 
prejudice from the cause indicated. It seems too clear 
for argument that, to the extent that it is feasible to do 
so, any tribunal, whether judicial or administrative, 
should approach the decision of its causes objectively. 


1783 F. (2d) 351 (C. C. A. 10th, 1936), a sequel to the case of the same 
name, 130 Kan. 874, 289 Pac. 64 (1930). 
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There is no doubt but that both good sense and experience 
of ages indicate that too intimate an alliance between the 
prosecution of the case on one hand and adjudication on 
the other is unwise. But we must stick to our last. What 
are the rights, privileges, powers and duties of the stu- 
dent and research worker with regard to the matter? 
How can we academic persons help ourselves and our 
students to a proper understanding of it? 

It is a fact that, in many of our more wisely developed 
administrative tribunals, we find from the charts and 
tables of organization that the bureaus of inquiry and the 
prosecuting officers are, by virtue of the internal details 
of organization, effectively separated from the commis- 
sions which ultimately decide the controversies (except 
so far as general supervision and management is con- 
cerned). This is true, for example, in the organization 
of the staff of the Interstate Commerce Commission. 
There the separation is almost, if not quite, as complete as 
is the separation between the district courts and the prose- 
cuting attorneys throughout the land. On the other hand, 
in certain other instances of administrative organization, 
the separation is not so clearly apparent.’ The National 
Labor Relations Board, against which there have been 
hurled so many complaints regarding its procedural 
methods, has taken cognizance of the matter in its rules. 
The rules provide that any complaint charging a viola- 
tion of the National Labor Relations Act shall be filed 
with the appropriate Regional Director who shall make 
a preliminary investigation, and, if it appears to him 
that a proceeding should be instituted, he issues and 
causes to be served upon the respondent and upon the 
person making the charge a formal complaint stating the 
charges and setting forth a notice of hearing before a 
Trial Examiner. Thereafter the trial is conducted by 


18 See for example the chart opposite p. 43 of the ANNUAL REPORT OF THE 
FEDERAL TRADE CoMMIssION for the fiscal year ending June 30, 1935. Also 
Rule VI of the Commission’s rules of procedure. 
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the Trial Examiner who, according to section 23 of the 
Rules, is to be “specifically designated by the Board, by 
the Chief Trial Examiner, or by the Regional Director.” 
Appointment by the Board itself or by the Chief Trial 
Examiner would seem fairly well to insulate the function 
of investigation from that of decision. But, without in- 
tending any criticism, one is entitled to raise the question 
as to whether or not the Trial Examiner should in any 
case be appointed by the Regional Director who has con- 
ducted the preliminary investigation. Even if the influ- 
ence of the preliminary inquiry and prosecution is 
negligible upon the function of the deciding tribunal, 
there certainly is much to be said, in an organization large 
enough to provide a separate corps of Trial Examiners, 
for the policy of avoiding all possible criticism by sepa- 
rating the function of trial from that of prosecution so 
far as possible. 

However, I have no desire at the present moment to 
debate the merits of the matter. Opinions differ in regard 
to it and circumstances often alter cases. I am interested 
primarily in how to study this phase of administration. 
There is little to be gained from a conventional study of 
case law. Furthermore, even the basic statutes are silent 
on the point. An effective study of the subject can only 
be made by studying the organization charts of the vari- 
ous tribunals, studying their rules and regulations con- 
cerning the investigation of complaints and the trial of 
cases, comparing the kinds of cases decided by the various 
tribunals, and speculating as to the likelihood under all 
of the circumstances, of preconception, prejudice and in- 
terest, militating against judicially impartial decisions. 
These materials are certainly not the conventional law 
school grist. Nor are they readily available. But they 
seem to me to be the essence of the game. 

In any event, it is proper to say that the question of 
impartiality of the tribunal coming into the public eye 
as it does at the moment must be regarded as one of the 
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important matters to be studied in connection with the 
growth of administrative law, and to study it effectively 
we must depart from case law and embark upon a voyage 
through the details of the administrative process itself. 
It is a study in wise government organization rather than 
of law in the more conventional sense. Nevertheless, it 
is of the highest importance to the government adminis- 
trator, to the practicing lawyer, and last but not least to 
the legions of persons affected by administrative decisions. 

Incidentally, it seems to me one of the grand fields for 
constructive research at the present time. Possibly there 
is indicated a careful study of the principles of internal 
organization of administrative tribunals. 


CONCLUSIONS 


First, the details of the administrative process in action 
in administrative tribunals, which I have attempted to 
illustrate by my two examples, are the matters which are 
the daily bread and butter of the practicing profession 
today. (And by practicing profession I mean both pri- 
vate practitioners and those engaged in public service.) 
Hence a duty rests upon the teachers of the subject to 
train the students so that they will perform competently 
when they meet administrative law in action. It seems 
inevitable that this shall carry us into a detailed examina- 
tion of statutes, rules, regulations, and orders, as well as 
judicial decisions, and there is something to be said for 
taking them in the order indicated. 

Second, that if the administrative process, which, as of 
1939, is a rather crude governmental device, is to become 
a satisfactory part of our governmental scheme there is 
much refining to be done. Refining is meat and drink 
for the research worker. The refining process must con- 
centrate heavily upon the statutes on which the process 
rests and the rules and regulations by which it is put into 
motion. 
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And, finally, that the utilitarian value of the study of 
statutes and rules should not result in its being taken as 
the exclusive diet either of the student or of the research 
worker. Constitutional doctrine still demands a reason- 
able share of attention, and the joy of studying the juristic 
history of a great movement is not to be neglected. 
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Criticism of the administrative agencies of the Federal 
government and of the states is widespread and pointed, 
and likewise, the administrative agencies of other democ- 
racies are under attack. Democracies have long utilized 
administrative agencies to effectuate general legislative 
policies, especially in times full of economic and social 
change, when the crystallization of policy was not yet 
complete." 

Several proposals for reforming the American federal 
administrative process have been put forward recently, 
and are now receiving serious consideration. It is not 
the present intention to discuss any of them in detail. It 
may be assumed that none of them will receive Congres- 
sional approval until they have been submitted to careful 
scrutiny by those who are charged with the administra- 
tive responsibilities sought to be affected. The whole 
federal administrative service is gravely apprehensive as 
to the effects of the adoption of any of these diverse pro- 
posals, and genuinely believes that adoption would seri- 
ously cripple important agencies of government, with no 
substantial compensating benefit accruing to anyone. Even 
the best-intentioned persons may undertake a program of 
reform too rapidly, or may proceed upon incomplete or 
undigested information. 

It is common knowledge that without the liberal use 
of administrative agencies since the World War, the 
democratic governments would have been unable to put 
into execution the volume and variety of important new 


1W. A. Rosson, JusTIcE AND ADMINISTRATIVE LAw (1928) 228. 
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policies they have attempted. Interference with the proc- 
esses of these agencies is no light matter. 

No thoughtful, candid, responsible administrator de- 
nies in toto the validity of all current criticisms of the 
administrative process. That process has sometimes been 
used when some of the usual instruments of one of the 
three great branches of government could have been em- 
ployed. At times it has possibly been applied to correct 
supposedly malfeasant conditions which really were non- 
existent. Some administrative machinery has been ill- 
contrived or is capable of betterment. In other instances, 
while generally accepted that use of the administrative 
process was proper and the procedure provided was ade- 
quate or could have been made s0, criticism is directed at 
the administrator himself for personal bias of judgment 
or prejudice. Sometimes the attack has been camouflaged, 
and has been directed ostensibly at the administrative 
process, when the real object is to discredit or destroy 
those who have been the directors of the process—which 
is not a courageous or forthright way to bring about a 
political reform. 

In exploring the shortcomings of the administrative 
process, we run into difficulties with our terms. What is 
administration? Much dust has been raised in defining 
both it and its correlative, administrative law. In its first 
intention the term “administration” embraces the govern- 
ment officers and servants whose duty consists of the per- 
formance of public services which are not law-making, 
interpreting, or enforcing in character—in other words, 
the term excludes legislators, judges, and executive offi- 
cers. These public functionaries are to “ad minister’— 
to serve the state. Functionaries of this class have been 
found in every government, even those in the primitive 
stages of their growth. 

Until comparatively recently we have used the term 
“administrative law” to describe the body of principles 
applicable to the rights, duties, and liabilities of this class 
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of officers. But in current discussions the term has come 
to take on a more narrow meaning. Modern scholars often 
employ this lesser or second intention meaning of the 
term, and thereby distinguish the rule-making, enforce- 
ment, and contention-determining agencies, tribunals, and 
boards from the existing governmental bureaucracies and 
executive departments. Dean Landis thus recently em- 
ployed the term “administrative law” as describing gov- 
ernmental law-making and law enforcement by agencies 
which fail to submit to convenient classification within 
the legislative, executive, or judicial branches.’ It must 
be strongly stressed that this narrower use of the term is 
for convenience of discussion, and that certain terms used 
quite indiscriminately in proposals for reforming the ad- 
ministrative process, such as “administrative rule,” ‘“ad- 
ministrative act” and the like, are generic and much more 
comprehensive in their content than the ad hoc limited 
connotation which has recently been given to the words 
now considered. 

What we mean by “administrative process” also needs 
clarification. The ultimate definitive act of an adminis- 
trator is the culmination of a long series of antecedent 
general practices and specific acts taking place within the 
administration, all of which affect the character of the 
final result. This close relation compels us to take the 
term “administrative process” as including the whole of 
the series of acts of the agency whereby the legislative 
delegation of a function is made effectual in particular 
situations. It embraces matters concerning the personnel 
of the officers and staff, the internal organization and 
discipline, the procedure in the disposition of both rou- 
tine and contested matters, and the manner in which 
determinations are made, enforced, and reviewed. These 
are all matters which are governed by some rules in the 
body of administrative law; they directly affect the legal 
validity and the political and social efficiency of the ad- 


2James M. Lanois, THE ADMINISTRATIVE Process (1938) 2, 3. 
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ministrative agency, and they are of substantial interest 
to those whose rights are controlled. This sum total, for 
want of a better term, we must call the administrative 
process. 

There is here no mere scholastic quibbling over terms. 
The distinction drawn is of prime importance in the 
proper functioning of the government, and must always 
be carried in mind by statute draftsmen. Much of the 
criticism of the administrative process, and many of the 
panaceas proposed for its reformation, while doubtless 
intended to apply only within a narrow ambit indicated, 
are so expressed as to cover the whole field of adminis- 
tration in the large sense. Absurd, even startling results 
attach to some of the proposals for reformation, due to 
unconscious lapse into the fallacy of expecting remedies 
to apply only to matters within the secondary intention 
of the term used, while using language which aptly in- 
clude all matters within the first broader intention as well. 
Thus, the term “all administrative rules” has been used 
in some of the proposals for modification of the adminis- 
trative process, when probably all that was in contempla- 
tion was a change in a smaller, special, but otherwise 
undefined, class of administrative rules. An important 
administrative agency should have the right to govern 
its internal arrangements without being required to con- 
duct hearings thereon, and should be able to make a 
sudden change in such rules without bothering the Presi- 
dent to declare the existence of an emergency. 

It seems implicit in criticisms of the administrative 
process which have been rife and have received large 
publicity, that the functions performed by administrative 
agencies are all of one type, and that the manner of per- 
formance of these functions can be treated, or reformed, 
if that term be preferred, wholesale, and all in the same 
way. There is little attempt to differentiate as between 
the different types of uses of the administrative power, 
and all the functions of every agency are treated as being 
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so similar that the methods of performance can be forced 
into a common mold. 

But if the administrative process is imperfect, or the 
process is not being applied in a seemly or correct man- 
ner, reform should commence with a critical study of the 
administrative institutions, severally, to discover any im- 
proper design or functioning, or any malfeasance in its 
use. Wholesale treatment of things which are unlike in 
important respects is not a suitable remedy when it per- 
chance may better some bad situation, but will make for 
confusion in many other cases. The current discussions 
have insufficiently explored the problem of the adminis- 
trative tribunal as a going concern. They have been too 
general in scope. 

Every agency possesses a large body of functions which 
are purely internal. In respect of these the special con- 
cern of a person outside the agency is legally remote. 
These functions are of much importance, inasmuch as 
they comprehend the form of the organization of the 
administration; the selection, classification, and compen- 
sation of the staff; the internal assignment of duties; the 
subdivision of the agency, when permitted by law, and 
the assignment of duties to the subdivisions; the devising 
of internal procedural methods and formulation of rules 
to give appropriate legal weight to the plan; and the re- 
lations of the agency with other agencies of government, 
both State and Federal, which often have to be adjusted 
with nicety. These internal matters are all determined 
and stabilized, and then expressed in precise terms or 
crystallized into usage—but they are of such character 
that they should carefully be excluded from the opera- 
tion of any general provisions made for the primary pur- 
pose of regulating the manner in which the rule-making 
power is applied to persons outside the agency. All these 
internal functions directly affect the efficiency of the ad- 
ministrative agency as an arm of the legislature, but the 
legislature and not the private citizen is primarily con- 
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cerned as to the efficiency with which the agent of the 
legislature operates. The subject is political, and these 
internal functions the legislature wisely leaves to the dis- 
cretion of its agencies, reserving the right (which it often 
exercises) of directly reforming the internal processes by 
specific directive or corrective action. 

Administrative officers who are held responsible for 
results should have a wide discretion in organization of 
their work. To attempt to require “implementing,” or to 
fetter them by absurd procedural requirements for un- 
necessary or inappropriate hearings, as conditions pre- 
requisite to internal action; or to subject their internal 
acts to a court review which has been designed with spe- 
cial reference to the correction of acts which operate 
externally; or to subject internal regulations to the scru- 
tiny of a body in another branch of the government, 
would so dilute authority and hamper execution that the 
administrative officer would become a mere moderator 
over his own procedure and an inferior in the governance 
of his own staff. 

A different situation exists as to those external functions 
of the administrative agency which so directly affect the 
citizen as an individual that he has a personal legal in- 
terest in their results, distinguishable from the interest 
he has in common with other citizens. But these external 
functions can not be lumped together for uniform legis- 
lative treatment without appropriate and discerning dif- 
ferentiation, for they are as varied as the shades in the 
spectrum. Broadly, they may be classed as determinative 
and non-determinative, accordingly as the administrative 
action possesses or lacks a determinative quality.’ 

Non-determinative functions may be purely adminis- 
trative, or may possess legislative or judicial character- 
istics. They are tremendously important, for they include 
the whole of the investigatory and inquisitorial power as 


3 Ernest FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND PROPERTY 
(1928) 11. 
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a preliminary to legislation or to executive action or the 
formulation of public opinion, and they comprehend the 
preliminary stages of the functions of prosecution. In 
passing, it may be observed that investigation is not neces- 
sarily connected with prosecution, except as a preliminary 
to action in a proceeding in a court, and that much which 
has been termed “prosecution” by administrative agen- 
cies is merely inquiry. 

The determinative functions comprise a vast variety of 
acts. In a typical single agency the power to make de- 
terminative conclusions which are wholly administrative 
in nature may be and commonly are combined, while 
others are quasi-legislative or quasi-judicial. Some illus- 
trations may be given, related to the duties of one of the 
most familiar of our administrative agencies: viz., the 
Interstate Commerce Commission. The illustrations could 
be replaced with references to the various functions com- 
mitted to other agencies, if desired, so whether that Com- 
mission is within or excluded from particular reform 
proposals seems immaterial. In the first class, made up 
of matters wholly administrative in nature, we find the 
formulation of conclusions as to fiscal matters, such as 
the amount of net railway operating income of a railway 
system for the test period used as a basis of a government 
guaranty of earnings; as the ascertainment and statement 
of facts to which the Congress has provided evidential 
value shall be accorded in other proceedings, such as 
findings of the value of common carrier property. 

Matters chiefly legislative in character embrace such 
diverse functions as the making of general rules for the 
future applicable to broad classes of persons or acts, or 
more narrowly in particular circumstances; dispensatory, 
whereby the citizen secures relief from the otherwise 
binding effect of some prohibition of law; and supple- 
mental to other laws, as when one agency is directed to 
investigate and classify subjects or persons for another 
agency which is to formulate and apply rules. 

3 
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In the class of functions chiefly judicial in nature are 
included a diversity of determinations. The leading char- 
acteristics are that the transactions relate primarily to 
past matters, and that they are always bound up with an 
element of public policy. These controversies may be 
between the regulated citizen—the term including cor- 
poration—and private individuals; between citizens who 
are regulated; between the government in its business 
capacity and those regulated; or between other govern- 
mental agencies. 

These congeries of functions may range from duties 
almost wholy legislative, as in the fixation of the boun- 
daries of the standard time zones of the country, where 
everyone is affected and no one is specially concerned, to 
matters essentially judicial, such as a personal quarrel 
between a carrier and its patron over the applicability of 
one description or another in a freight classification to a 
single past shipment, likely never to be repeated in kind. 
The agency in some cases is merely the eyes and ears of 
the legislature, potent in giving advice and information, 
but powerless to act; on the other hand it may give effect 
to the voice of the legislature. In another class of cases 
it may be the modern substitute for the court of pie pow- 
der, which was called on the instant and on the spot, to 
determine compensation for a taking of service at the 
precise moment of the taking.* 

The functions, moreover, are of a continuing nature, 
and the administrative agency is created because the fu- 
ture course of events is so obscure that the legislature can 
not safely or wisely attempt to lay down a general rule, 
except in broad terms. If the legislature itself can not 
predict the future, an administrative agency is not likely 
to be omniscient or infallible as a prophet. Indeed, it 
should not be expected to prophesy. Delegations of power 

4 Justice Holmes, in United States v. New York Central R. Co., 279 U. S. 


73, 79, 49 Sup. Ct. 260, 73 L. ed. 619 (1929), quoting Chief Justice Shaw, 
Parks v. Boston, 15 Pick. (Mass.) 198, 208 (18—). 
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must be left largely in an inchoate state until the unpre- 
dictable details of predictable probability eventuate into 
actuality. Thus, the legislature knows that railway car- 
shortages and congestions of traffic will occur and recur, 
and that then it will be necessary for the government to 
interpose decisively and forthwith, much as a municipal 
government sends a traffic officer to clear an unexpected 
jam at an important road intersection. But neither the 
legislature nor its agent can foretell when the emergency 
will occur, or what its nature will be. In such cases it 
would be as impossible for the legislative agent, within 
some limited period of time after receiving a general 
authority to meet these service exigencies, to “implement” 
its process by formulating rules or declarations of policy 
as it would be for the wreck-master on a railway to tell, 
months in advance of the occurrence of a disaster, what 
implements he will have to use in clearing the way for 
trafic. He may need dynamite, a traveling crane, or 
picks and shovels; he may have to invent his tools at the 
time, on the spot. 

Emergencies arise, and mistakes have to be corrected 
by those who make them, instanter, on the basis of the 
experience of the administrative agency itself, in circum- 
stances such that awaiting the slow process of a formal 
hearing would be heartlessly farcical. Failure to act im- 
mediately may spell satanic cruelty by withholding aid 
in the midst of suffering. A hurricane in New England 
may so demoralize commerce that certain rules of law 
governing common carriers and communications com- 
panies which normally are wholly proper should be abro- 
gated at once. If then, by reason of the generality of 
limitations which have been imposed on the manner of 
the exercise of the administrative process, action can be 
taken only by the formulation of a rule and its submission 
to the President for his approval—and he may be so 
situated that he is actually or virtually inaccessible—too 
great a price would be paid for uniformity and the safe- 
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guarding of other situations in which notice and hearing 
are proper. 

The administrative process necessary and appropriate 
to give force to the will of the legislature must be varied 
according to differences in the nature of the functions. 
What would be wholly appropriate procedure in one 
class of cases would be impossible in another. To attempt 
to require both to follow the same channel would amount 
to a repeal of the law, when the result is to make admin- 
istration in one of the classes less facile or efficient. If 
the teaching of administrative law and the attempts by 
savants to reform it are subject to criticism from the prac- 
tical side, it is for persistent disregard of the fundamental 
differences in the functions found in a single agency, and 
for the endeavor to stereotype them all in the same mold. 

Therefore in our endeavor to reform the administrative 
process, our approach can not start with an assumption of 
the validity of certain great, central, ascertainable prin- 
ciples, which we shall apply to every situation. Profes- 
sors Frankfurter and Davison have well warned us that 
“in a field as vast and unruly as is contemporary admin- 
istrative law we must be wary against premature generali- 
zation and merely formal system.” They properly stress 
the necessity for both horizontal and vertical exploration, 
and the predominant importance of knowing both the 
anatomy and physiology of the law-making agencies.’ 
While we can not hope by any general system of reforma- 
tory measures to better a// situations, we can reach the 
great bulk of those which need correction—but not by 
insisting upon the uniform application of one method to 
every situation. Uniformity is a means of securing greater 
convenience and consistency, and is not an end in itself. 
Paradoxically, in the field of government we sometimes 
secure equality by not insisting on uniformity. 

The diversity of functions commonly vested in an ad- 
ministrative agency suggests strongly that the line of 


5 FRANKFURTER AND Davison, CASES ON ADMINISTRATIVE Law (1932) viii. 
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approach to a generalization should be by the study of 
the functions and agencies individually. As to each func- 
tion the question should be asked whether the process 
presently applied in performing it is proper. If it be 
found to need no correction, it should be left alone. 
Reform should be undertaken only where there are 
known, identifiable wrongs, and when the measure pro- 
posed will be corrective, with no bad counter-effects. 


Administrative officers may easily slip into complacent 
tolerance of their own practices, and rationalize them so 
as to justify resentment of criticism or suggested improve- 
ment. This tendency has been observed elsewhere in 
public and private life. Fortunately for the achievement 
of progress, no administrative officer is permitted to re- 
main long in this easy position. He is constantly subject 
to the criticism of those who are affected by his deter- 
minations, and each of the three great departments of 
government keeps him under close scrutiny. 


The executive appoints and has a large measure of 
budgetary control over policies and activity. The legis- 
lature, through its committees, brings the officer in and 
questions him; it demands periodical reports as to his 
activities and policies; and the size of its appropriations 
determines how vigorously the law shall be administered. 
Often the legislature acts decisively to correct adminis- 
trative policies with which it disagrees, and goes even to 
the extent of abolition of the agency or redelegation of 
its functions. 

The judiciary reviews the results of the administrative 
process, and it enforces or refuses to enforce the deter- 
minations of the agency. This judicial process is contin- 
uous. Use is made at once of decisions relating to one 
agency as precedents for control of the actions of others. 
The aggregated impact of thousands of decisions power- 
fully and effectively shapes the administrative procedure 
of all the agencies, state and federal. 
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Public opinion itself is constantly exerting an influence 
which assists other forces in shaping the evolving ad- 
ministrative process. 


The combined effect of all these forces is tremendous, 
and it is certain their action and interaction will make 
for continued improvement in administrative methods 
and practice. 


But even if the administrative process is capable of 
betterment, it is most significant that in general the exer- 
cise of administrative powers has been sufficiently satis- 
factory to the legislatures that both the Federal govern- 
ment and the states have increasingly continued to make 
use of such agencies. And without being complacent 
about it, the administrative agencies are entitled to call 
attention to the relatively good record they have made, 
as compared with the records of the very courts in which 
it is now proposed to create a veto power, and to enlarge 
the scope of judicial review of administrative discretion 
and action. 


The overwhelming majority of administrative deter- 
minations are accepted and acted upon by the parties, not 
merely because in the particular case judicial review may 
be impracticable or impossible or because the parties 
realize that resistance would be futile, but because those 
affected commonly recognize that they have had a fair 
hearing and an intelligent determination. Probably not 
one per cent of the administrative determinations are 
resisted. The remaining ninety-nine per cent may be quite 
as important, and as seriously involve the public interest 
as those cases in which the defeated party is stubborn or 
resentful, and is financially able to gamble on a judicial 
review.° 


6 The Attorney General of the United States, in his annual report for the 
fiscal year ended June 30, 1938, pragmatically compares the work done by the 
lower Federal courts and the administrative tribunals, on the basis of the record 
of success their determinations met in the Supreme Court of the United States. 
He says (p. 42) “The figures indicate that the record of the administrative 
tribunal is somewhat better than that of the lower court.” 
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In recent years the Federal and state governments have 
created or redefined many rights and liabilities and have 
committed enforcement to agencies which make use of 
the administrative process. The federal power now per- 
vasively affects all sections and affects all classes. Every- 
one has a direct and relatively substantial interest in the 
efficiency of the administrative process by which the 
Federal power is made to operate. It has become a matter 
of high public concern that the process be efficient, and 
as simple and uniform as the varying nature of the func- 
tions will permit. There is valid ground for insistance 
upon all possible simplicity and freedom from pitfalls. 
Federal administration is now so universal that it needs 
to be despecialized as much as possible. Here there is 
opportunity for constructive reform. 

Much of the current complaint merely reflects dissatis- 
faction with the different psychological approaches of 
various administrators to their tasks. The prime distinc- 
tion in the psychological approach of judicial and ad- 
ministrative officers is that the judge decides controversies 
brought to him according to a law for which he accepts 
no responsibility, while the administrator has a law given 
to him by the legislature, and is told to make it work, both 
as respects the decision of particular controversies and 
generally. 

Administrators, as well as judges and legislators, do 
not all have the same temperament or training. They may 
range in their temperamental approach from those who 
display the conservatism of the ultra-judicial to those 
whose radicalism is that of the zealot. Indeed, because 
of the variety of functions an administrative agency 
handles, those charged with enforcement ought to ap- 
proach some problems in one frame of mind and other 
situations in quite a different psychological attitude. 

When an administrative officer does not, or will not, 
perform his duties in an appropriate psychological at- 
mosphere, the obvious remedies are for public opinion or 
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the pressure of adverse judicial comment to bring suffi- 
cient influence to bear to cause him to revise his views as 
to how he should perform, or, by direct act of the legis- 
lature, to apply an individual corrective. The alternative 
is to replace the officer. It should not be necessary to 
change the venue from an administrative to a judicial 
forum. It is not logical to substitute an alien judicial 
psychology in the performance of an administrative task, 
merely because the proper administrative atmosphere has 
been absent. Time and the weight of responsibility are 
powerful correctives: every responsible administrative 
officer ultimately learns how important it is that he shall 
so conduct his process that it will be evident to all that 
justice is being administered. 

The essential unity of underlying fundamentals gov- 
erning the Federal administrative agencies is not min- 
imized. The same constitutional principles compel all of 
them to adopt certain basic procedural methods; good 
administrative methodology and the convenience of all 
concerned, coupled with the impulse for fair-play, sug- 
gest and enforce certain other forms of practice. The 
deviations in procedure from what might be termed the 
norm may occasionally be of substance, and sometimes 
are unavoidable. Such deviations will be recognized 
easily and are soon learned by those who meet them, and 
are accepted without protest because necessary. But there 
may be deviations which have a sound basis in experience, 
and these are not to be brushed aside because they do not 
fit into a uniform pattern with other practices. Notwith- 
standing the need for caution in endeavors to reform, 
differences in federal administrative procedure which 
have no justification save the accident of their historical 
development, are needlessly disconcerting, and should be 
avoidable. The whole system of Federal administrative 
law would be strengthened if it were more homogeneous. 
We must not overlook the fact that now a conflict is going 
on quietly between the older, solidly-established systems 
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of law and equity and the new system of administrative 
process which is not unlike the historic conflict out of 
which the equity system evolved. 

The pity is that many differences in procedure are 
needless and purposeless, and that achievement of a 
higher degree of unity and codrdination is feasible. The 
existence of such variances in practice is seized upon as 
a talking point by those who would destroy the effective- 
ness of the administrative process. Procedural variances 
which are not required by the nature of the particular 
functions tend to defeat the basic purposes of the resort 
to the administrative agency—simplicity, speed, and dis- 
regard of formalities, the better to get the substance. They 
menace the whole administrative system, because a single 
bad situation, peculiar to a particular institution, may 
bring into the law some legislative or judicial corrective 
of a general character, which, while correcting the one 
situation will create infinite mischief if applied univer- 
sally. 

Much progress is being made in securing desirable 
unification in practice and psychological approach. The 
courts, in the usual course of judicial review, have aided 
by clarification and definition. Recent overhauling and 
simplification of the Federal judicial practice will ma- 
terially influence the administrative process. A better- 
ment in the practice of one agency may be reflected 
immediately in the process of another. 

The trouble with many of the proposals for adminis- 
trative reform is that they approach the problem from 
the wrong end—they aim to facilitate correction of ad- 
ministrative action after the error has been committed, 
rather than to make correctness of administrative action 
more sure and universal. The benefits promised would 
accrue only to the limited few who can take advantage 
of the uncertain, expensive, and time-consuming machin- 
ery of judicial review, while the great bulk of adminis- 
trative determinations would be no better than now. 
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If our aspiration is to better the system of dispensation 
of justice, we should aim at securing better administra- 
tors, giving them proper safeguards, and holding them to 
rigorous standards of ethical conduct, diligence, and ex- 
pertness. Administrative courts of appeal and intrade- 
partmental boards of appeal, however adroitly designed, 
can affect only a minor part of the great and important 
body of administrative acts, and may be mischievously 
disruptive. 

Another proposal which is strongly urged is for the 
compulsory implementation — whatever that somewhat 
obscure term means—by the administrative agencies of 
all laws, or all laws hereafter committed to them for 
administration or enforcement. The postulate has thus 
been expressed by one of the proponents: “Most laws 
which administrative agencies are called upon to enforce 
are statements of general policy and from the very nature 
of the case it becomes necessary that the agency promul- 
gate rules and regulations which will fill in the details 
which it was impracticable for the legislature to do in 
the first instance and to change and amend them as neces- 
sity arises, and by those rules to enforce and execute the 
statutes.” 


In medieval dialectics, it was a crowning insult to deny 
your opponent’s major premise. Deferentially, the pos- 
tulate is not factually correct. Declarations of policy 
may be helpful in interpreting a statute, but they do not 
confer power, as the late National Recovery Administra- 
tion, the Interstate Commerce Commission, and other 
agencies discovered.’ Power is conferred by the action 
of the legislature in laying down a rule, and the task of 


7 Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 
(1935) ; Schechter Poultry Corp. v. United States, 295 U. S. 495, 55 Sup. Ct. 
837, 79 L. ed. 1570 (1935) ; Mississippi Valley Barge Line Co. v. United States, 
292 U. S. 282, 54 Sup. Ct. 692, 78 L. ed. 1260 (1934); Ann Arbor R. Co. v. 
United States, 281 U. S. 658, 50 Sup. Ct. 444, 74 L. ed. 1098 (1930); United 
States v. New York Central R. Co., 263 U. S. 603, 44 Sup. Ct. 212, 68 L. ed. 
470 (1924) (illustrating the pitfalls which beset an administrative agency when 
it attempts to give life to a general declaration of policy by Congress). 
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the administrative officer is merely to apply that legisla- 
tive rule to a given state of facts, which may be individual 
or wide in scope. Such an agency “is charged with the 
enforcement of no policy except the policy of the law.” * 
It can not safely pledge its discretion in advance, nor by 
general pronouncement decide how it will act in indi- 
vidual cases yet to come. Quite commonly the legislative 
delegations of power are of such a nature that it would be 
neither possible nor just to attempt to pile administrative 
formulas upon statutory rules in advance of the submis- 
sion of an actual controversy. Often a considerable period 
must elapse before it is safe to begin to apply a new stat- 
ute. The more uncertain the subject matter, the greater 
the need for caution and for making specific application 
of the statute only upon the basis of wide knowledge, 
acquired in an actual case, tested by the stress of conflict 
between those affected. 

Fifty years of experience in administration by many 
different agencies have justified the policy early adopted 
by the Interstate Commerce Commission, under the guid- 
ance of Thomas M. Cooley, its first chairman. The in- 
fluence of that policy upon the later development of the 
administrative process and tradition has been profound. 
With his own pen Judge Cooley wrote to a correspondent 
—and here the inquiry is translated into the terms em- 
ployed in the explanation accompanying one of these 
recent reform proposals—who wanted to know what the 
Act to regulate commerce actually meant, or what the 
administrative officers of the Government thought it 
meant in a particular respect. The correspondent had 
asked in substance for clarification by an administrative 
definition before administrative decision. He was told: 

We think, however, that in asking these questions you mis- 
apprehend to some extent the proper functions of the Commis- 


sion and the scope of its authority. It is not the province of the 
Commission to express opinions generally as to what railroad 


8 Humphrey’s Executor v. United States, 295 U. S. 602, 55 Sup. Ct. 869, 
79 L. ed. 1611 (1935). 
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companies may or may not do, or be advisers for them in mat- 
ters of statutory construction. The Commission deals only with 
practical questions, and undertakes to settle only actual contro- 
versies. Opinions upon abstract questions would be without 
authority, and for that reason, if for no other, should not be 
officially given. But it is always possible, also, that they may 
never become practical questions, or if they do, that they will 
assume such shape and be attended by such circumstances as 
to make previous views inapplicable and misleading.® 

No matter what are the shortcomings and faults for 
which the administrative agencies have been pilloried, 
there are some counts in the indictment on which at least 
some of the defendants must be found not-guilty. The 
question fairly arises how far the offending tendencies can 
better be corrected within the existing administrative 
framework than by some major statutory operation. Here 
the answer is clear: every one of the administrative faults 
commonly alleged could be corrected by the agency with- 
out additional legislation, if the will to do so were present, 
and the type of correction necessary were known. 

With the aid of the correctives of existing forms of 
judicial review, a critical public opinion, and the just 
pride of every administrative agency in having its deter- 
minations sustained, needed betterment is sure. At any 
rate, if a legislative corrective is necessary, it should be 
applied to the administrative process at the procedural 
stages before the administrative order is made, and not 
after, in the guise of some novel or drastic form of judicial 
review. If such evils as are found can be corrected with- 
in the scope of the process itself, there is no reason for 
transferring additional functions to an overburdened 
judiciary whose system of “judicial administration” is 
also in need of improvement, especially when the almost 
inevitable result will be to encourage the judiciary to 
take on functions which belong to agencies of the legis- 
lature. A change in the system of judicial review of 
administrative orders after they are made will leave un- 


® Quoted by Commissioner Balthasar H. Meyer (1938) 6 I. C. C. Practi- 
TIONERS’ JOURNAL 140. Cf., In re Order of Railway Conductors, 1 I. C. C. 8. 
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touched the overwhelming mass of such determinations 
which never would be taken to any court for review, and 
will only by remote indirection tend to improve the effec- 
tiveness of the administrative process. 

Many real problems exist within the administrative 
process which attract but little critical attention. To these 
the attention of students may well be directed. At the 
fore-front is the matter of personnel. Freedom of the 
responsible officers and the staffs from insidious, improper 
influence; an adequate tenure of office; proper traditions 
of service and ethical standards within the agencies, are 
all tremendously important, but the administrative agen- 
cies receive little outside aid along these lines. Criticism 
of a destructive nature has been offered, but the situation 
calls for effective protection. 

One great subject left relatively untouched is the ap- 
plicability of the whole body of principles of evidence 
to the administrative agencies.” A more accurate term 
would be “the means whereby an administrative agency 
informs itself so that it can act.” After decades of admin- 
istration by legislative agencies, this whole field is still 
uncertain. Despite the supposed liberality of the prac- 
tice as respects the production of the means of proof, the 
judicial influence on the whole has been restrictive. Here 
we get back to the basic differences in the functions of the 
administrative agencies. As to some of them, it is the evi- 
dent legislative intent that these agencies shall act upon 
the basis of their own already acquired knowledge; in 
other cases some investigation—not necessarily a hearing 
—is contemplated; and in other cases it is apparent that 
nothing but a formal hearing, comparable to a law-suit, 
will suffice. The actual, as distinguished from the osten- 
sible tendency, is to force an increasingly large propor- 


10 The prize-winning essay, by Albert E. Stephan, Fact-Finding Boards and 
the Rules of Evidence (1938) 24 Amer. Bar Assn. JouRNAL 630, and authori- 
ties cited in footnote 27, constitute a promising start in the field, but in the 
aggregate leave large areas yet to be explored, and much to be reconciled and 
made certain. 
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tion of the administrative proceedings into the form of a 
judicial hearing, regardless of whether the nature of the 
case requires it, and often when the effect will be to delay 
or obstruct a just decision which more informal methods 
would have reached just as certainly and more promptly 
and cheaply. Records have become so “comprehensive” 
that their size impedes, rather than facilitates a fair deci- 
sion, and promptness of decision is impossible if a vast 
record is to be studied. 

The bulk of American administrative. controversies is 
becoming unbearable. There is real need to test admin- 
istrative procedure in particular cases by resort to fun- 
damentals. Before it can be said that anything is 
indispensable procedurally in a proceeding before an 
administrative tribunal, the nature of the particular func- 
tion must be determined, and the test can then be related 
directly to the immediate subject under investigation. No 
generalization will give a helpful answer. 

Statutory directions and restrictions must be observed; 
but assuming this to be done, the general principles to be 
applied will depend upon whether the Acct is principally 
legislative in character, or principally judicial, or is essen- 
tially ministerial. It is a mistake to assume that the rigid- 
ity of judicial procedure must be imposed upon every 
kind of administrative proceedings. In some cases, such 
is the law; in other instances, it can not be the law, for 
unnecessary delays and burdens would inevitably result, 
and justice, instead of being secured, would be defeated. 
The courts recognize that this distinction in functions 
watrants and requires differences in administrative pro- 
cedure.” 

Compliance with the essentials of justice, rather than 
with the mechanics of procedure, should more and more 
become the controlling test of the validity of the admin- 
istrative process. We may have to reform our rules of 


a3 — Car Cases, 274 U. S. 564, 583, 47 Sup. Ct. 727, 71 L. ed. 1204 
(1927). 
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evidence, and our notions as to what are the requisites 
of a hearing. The day has passed when every man can 
have his full say, without regard to the passage of time. 
To give him that privilege, uncontrolled and undimin- 
ished, denies to others the right to have their grievances 
heard before a busy tribunal. No man has a right to 
expect to take time in a legal tribunal to say anything ex- 
cept that which it is necessary and desirable for that 
tribunal to know before it can adequately determine the 
issue. No man has a right to absorb an undue proportion 
of the time of a tribunal which has been created to hear 
all men, for thereby he delays or prevents an equal exer- 
cise of the rights of others who are prepared to present 
their cases concisely and speedily. No one has a right to 
put so much chaff into the administrative hopper that it 
clogs the machinery; no one has a right to insist on others 
searching all the chaff he brings to the winnower to find, 
possibly, a few kernels of wheat, and maybe nothing but 
chaff. Whatever evidence is tendered should meet two 
tests: is the fact adduced necessary for intelligent dispo- 
sition of the issue, and if so, is the evidence tendered in a 
suitable way to show the fact? 

When the legislatures loaded a great variety and vol- 
ume of work upon the administrative tribunals, they 
conclusively determined, in point of law, that (subject to 
constitutional rights) the tribunals must adapt their pro- 
cedure so as to accomplish all of the delegated tasks, and 
not merely a small part of them with a high degree of 
meticulous fullness of detail; and the legislatures required 
the parties to adapt themselves to such a course of proce- 
dure as would not block the stream of justice. 


Again, too much time is taken with the proof of mat- 
ters which more appropriately could be dealt with under 
the principles of official or judicial notice.” The admin- 


12 Notice “ex officio” is a term which has the distinction of use by Sir Wil- 
liam Blackstone and Chief Justice Marshall; see United States v. Wilson, 7 
Pet. 150, 162-163, 8 L. ed. 640, 644 (U. S. 1833). 
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istrative agencies, being made up of men, should be more 
bold in taking cognizance of facts which in legal contem- 
plation are known by all men. Boldness of use of this 
power, and clarification of the manner of its use and of 
its extent will materially contribute to a much needed 
measure of reform. There is real promise held out in 
recent legislation of Congress as to the shop-book rule, 
the application and extension of the system of examina- 
tion before trial lately provided in the new Federal Prac- 
tice Rules. The use of affidavits and professional state- 
ments of counsel, particularly as to non-crucial matters, 
are common enough in administrative agencies in other 
countries, but in some way has not seemed consonant with 
American concepts as to what constitutes the full hearing 
which is fundamental in many cases. Our administrative 
practice is backward in this respect. 

It is fortunate that the way is open for the aduiinistra- 
tive agencies to continue to experiment with their own 
procedures. Possibly through undue deference to the 
supposed requirements as to what a full hearing means, 
some of these agencies have been too tolerant in giving 
free rein to the parties in the development of their case, 
and thus have contributed to the bulk of their records. 
The courts will have to recognize their part in working 
through this impediment to the prompt and fair adminis- 
tration of justice. The judicial attitude, despite occasional 
lapses into cold legalism, on the whole has been much 
more codperative than critical in the development of an 
administrative technique. Judges must frankly recognize 
that it is no more humanly possible or legally necessary 
for administrative officers themselves personally to ex- 
amine, test, and weigh in meticulous detail all parts of 
a stupendous record than it is possible for the judges 
themselves to do so when they theoretically “examine the 
record.” These are busy days, and all men of affairs in 
acting upon matters of highest moment to themselves 
make free use of the assistance of trusted and skilled 
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aides of their own choosing. This privilege must be con- 
ceded to the courts and commissions. 

A program of reform of the administrative process 
proceeding from within the agencies will never be spec- 
tacular. It will not make the head-lines. No one reformer 
will stand out above his fellows, for a thousand must 
codperate, unostentatiously, patiently, and unremittingly. 
It will involve drudgery and long effort. But the pro- 
gram is practicable and certain to bring about results in 
greater usefulness and suitability of the administrative 
process as an instrument for accomplishing justice. Such 
an undertaking should appeal to those whose chief con- 
cern is that justice may be done among men. 





THE MORGAN CASE AND ADMINISTRATIVE 
PROCEDURE 


KENNETH C. SEARS 
The University of Chicago Law School 


There will be no effort to discuss various aspects of 
administrative procedure. Attention will be confined to 
two propositions which were discussed in the Morgan 
opinions. 

The first task is to state as accurately as possible the 
facts that appeared in the Morgan opinions. Then it 
seems desirable to add such facts as have appeared in dis- 
cussions of the opinions. Particular reference will be 
made to the communications by Secretary of Agriculture, 
Henry A. Wallace, and Frederick Wood, who was one 
of the lawyers appearing in the Morgan case. After the 
facts have been presented, an effort will be made to state 
the rulings of the Supreme Court of the United States. 
After acquiring this background, other decisions, dealing 
with the same or similar questions will be discussed. 

The first Morgan opinion,’ delivered in 1936, was al- 
most certain to be unsatisfactory if the real facts were 
ever to be disclosed to the public. The case arose as a suit 
to restrain an order of the Secretary of Agriculture from 
fixing maximum rates. Paragraph 4 of the bill of com- 
plaint charged that the Secretary had denied a “full” 
hearing as required by statute, in that he had (a) denied 
a request for a separate hearing for the petitioner who 
was one of fifty affected by the order; (b) had denied the 
request for a tentative report by the examiner; (c) had 
improperly delegated to Dunlap and Tugwell the author- 
ity solely vested in the Secretary; and (d) had signed the 
order although he had not (1) personally heard or read 
any of the evidence, (2) had not heard or considered the 


1 Morgan v. U. S., 298 U. S. 468, 56 Sup. Ct. 906, 80 L. ed. 1288 (1936). 
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oral arguments and (3) had not read or considered the 
briefs submitted by the petitioner. On the contrary it was 
asserted that the Secretary’s sole information of the pro- 
ceedings was derived from consultation ex parte with the 
employees of the Department of Agriculture. 

This paragraph 4 of the bill of complaint was “struck 
out” by the District Court. Thus the controversy came 
before the Supreme Court on the pleadings and my ob- 
servation has been that this is a very poor way of real- 
istically considering the facts. It will suffice at the 
present time to say no more than that the Supreme Court 
ruled that the District Court erred in its order striking 
out paragraph 4. It ordered the defendants to answer the 
allegations and also ordered that the lower court deter- 
mine whether the plaintiffs had had a proper hearing. 

The case was returned to the District Court of three 
judges and they proceeded to determine whether the 
plaintiffs had had a “full” hearing. District Judge Otis, 
speaking for himself and District Judge Reeves stated, 
as follows :* 

. Evidence has been heard. Not only has it not been proved 
that the Secretary did not read any of the evidence, nor hear 
the oral arguments, nor read and consider the briefs which plain- 
tiffs submitted, but exactly the opposite has been proved. The 
Secretary did read parts of the transcript of the testimony; he 
did hear (not with his ears but by reading) the oral arguments, 
he did read and consider the briefs submitted by plaintiffs. These 
things have been proved unless indeed we shall reject the testi- 
mony of the Secretary of Agriculture as incredible. That alter- 
native, absent a much stronger showing than is here, is not to 
be thought of in connection with the testimony of an honorable 
and distinguished head of a great executive department of the 
Federal government. 

The Supreme Court has not said that it was the duty of the 
Secretary of Agriculture to hear or read all the evidence and, in 
addition thereto, to hear the oral arguments and to read and con- 
sider briefs. If the Supreme Court had said that it would have 
meant that the Packers and Stockyards Act, 7 U.S.C.A. § 181 


et seq. cannot be administered. It is entirely impracticable to 
administer it if it imposes such a duty on the Secretary person- 


2 Morgan v. U. S., 23 F. Supp. = Baie For the first opinion in the 
District Court, see 8 F. Supp. 766 (1934). 
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ally. Consider that in this very case the transcript of the oral 
testimony fills 13,000 pages. The exhibits, several hundred, fill 
more than 1,000 pages. A narrative statement of just a part of 
the oral testimony fills 500 printed pages. Learned counsel for 
plaintiffs assert indeed that they do not mean to contend that 
the Secretary personally must have read all of this mass of tes- 
timony. Such a contention could not be maintained. Let it be 
frankly stated now that the judges of this court, whose duty it 
was to consider the case de novo (since it involved constitutional 
issues), did not read all this testimony. We think, moreover, 
that it may be predicted with some assurance that all this testi- 
mony will not be read by the Justices of the Supreme Court 
when, as they must, they consider the cases on the merits. 


Circuit Judge Van Valkenburgh, dissenting, stated that 
the Secretary of Agriculture did not give the matter “the 
personal consideration which it is his duty” to give. In 
other words, the Secretary’s “examinations . . . were cas- 
ual and perfunctory in the extreme.” 

After the case was returned to the Supreme Court, Mr. 
Chief Justice Hughes wrote the second opinion and he 
stated the facts, as follows:° 


In the record now before us the controlling facts stand out 
clearly. The original administrative proceeding was begun on 
April 7, 1930, when the Secretary of Agriculture issued an 
order of inquiry and notice of hearing with respect to the reason- 
ableness of the charges of appellants for stockyards services at 
Kansas City. The taking of evidence before an examiner of the 
Department was begun on December 3, 1930, and continued 
until February 10, 1931. The Government and appellants were 
represented by counsel and voluminous testimony and exhibits 
were introduced. In March, 1931, oral argument was had before 
the Acting Secretary of Agriculture and appellants submitted a 
brief. On May 18, 1932, the Secretary issued his findings and 
an order prescribing maximum rates. In view of changed eco- 
nomic conditions, the Secretary vacated that order and granted 
a rehearing. That was begun on October 6, 1932, and the tak- 
ing of evidence was concluded on November 16, 1932. The 
evidence received at the first hearing was re-submitted and this 
was supplemented by additional testimony and exhibits. On 
March 24, 1933, oral argument was had before Rexford G. 
Tugwell as Acting Secretary. 

It appears that there were about 10,000 pages of transcript 
of oral evidence and over 1,000 pages of statistical exhibits. The 
oral argument was general and sketchy. Appellants submitted 
the brief which they had presented after the first administrative 


8 Morgan v. U. S., 304 U. S. 1, 58 Sup. Ct. 773, 82 L. ed. 1129 (1938). 
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hearing and a supplemental brief dealing with the evidence in- 
troduced upon the rehearing. No brief was at any time sup- 
plied by the Government. Apart from what was said on its 
behalf in the oral argument, the Government formulated no 
issues and furnished appellants no statement or summary of its 
contentions and no proposed findings. Appellants’ request that 
the examiner prepare a tentative report, to be submitted as a 
basis for exceptions and argument, was refused. 


Findings were prepared in the Bureau of Animal Industry, 
Department of Agriculture, whose representatives had conducted 
the proceedings for the government, and were submitted to the 
Secretary who signed them, with a few changes in the rates, 
when his order was made on June 14, 1933. These findings, 180 
in number, were elaborate. They dealt with the practices and 
facilities at the Kansas City livestock market, the character of 
appellants’ business and services, their rates and the volume of 
their transactions, their gross revenues, their methods in get- 
ting and maintaining business, their joint activities, the economic 
changes since the year 1929, the principles which governed the 
determination of reasonable commission rates, the classification 
of cost items, the reasonable unit costs plus a reasonable amount 
of profits to be covered into reasonable commission rates, the 
reasonable amounts to be included for salesmanship, yarding 
salaries and expenses, office salaries and expenses, business get- 
ting and maintaining expenses, administrative and general ex- 
penses, insurance, interest on capital, and profits, together with 
summary and the establishment of the rate structure. Upon the 
basis of the reasonable costs as thus determined, the Secretary 
found that appellants’ schedules of rates were unreasonable and 
unjustly discriminatory and fixed the maximum schedules of the 
just and reasonable rates thereafter to be charged. 


No opportunity was afforded to appellants for the examina- 

tion of the findings thus prepared in the Bureau of Animal In- 
dustry until they were served with the order. Appellants sought 
a rehearing by the Secretary but their application was denied on 
July 6, 1933, and these suits followed. 
' The part taken by the Secretary himself in the departmental 
proceedings is shown by his full and candid testimony. The 
evidence had been received before he took office. He did not 
hear the oral argument. The bulky record was placed upon his 
desk and he dipped into it from time to time to get its drift. 
He decided that probably the essence of the evidence was con- 
tained in appellants’ briefs. These, together with the transcript 
of the oral argument, he took home with him and read. He had 
several conferences with the Solicitor of the Department and 
with the officials in the Bureau of Animal Industry and dis- 
cussed the proposed findings. He testified that he considered 
the evidence before signing the order. The substance of his 
action is stated in his answer to the question whether the order 
represented his independent conclusion, as follows: 
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“My answer to the question would be that that very definitely 
was my independent conclusion as based on the findings of the 
men in the Bureau of Animal Industry. I would say, I will try 
to put it as accurately as possible, that it represented my own 
independent reactions to the findings of the men in the Bureau 
of Animal Industry.” 

There is no great difference in the facts as stated by the 
District Court and by the Chief Justice. Nevertheless, 
it is interesting to observe that Judge Otis for the District 
Court stated that Secretary Wallace “read parts of the 
transcript of the testimony” whereas the Chief Justice 
stated that the Secretary “dipped into it from time to time 
to get its drift.” This is an example of the difficulty one 
has in securing an accurate picture of the true factual 
situation even when he is relying upon carefully phrased 
court opinions. And this is my excuse for setting forth 
both statements of the facts, which, after all, are of funda- 
mental importance. 

After the second opinion in the Morgan case was de- 
livered, Secretary Wallace decided to appeal to the “bar 
of public opinion.” Accordingly, he wrote a long letter 
to the New York Times which was printed Sunday, May 
$, 1938. This letter was answered by Frederick H. Wood 
in an equally long letter which appeared in the New 
York Times Sunday, May 15, 1938. No attention will 
be devoted to the effort of the Secretary to acquit his 
administration and to blame the lack of proper procedure 
upon the preceding administration, nor to the effort of 
Mr. Wood to refute this allegation and to blame Secre- 
tary Wallace for the asserted procedural irregularity. 
For the present, at least, we are interested only in addi- 
tional facts disclosed by the two writers. From this point 
of view the following statements by Secretary Wallace 
are of interest. In 1928 the administration of the Packers 
and Stockyards Act had been divided. The legal phase 
of the work “composed of the active prosecutors, went to 
the Solicitor’s office; the administrative and investiga- 
tional section went to the Bureau of Animal Industry.” 
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This was by way of partial answer to the statement in 
the second Morgan opinion implying that the Secretary 
had accepted and made as his own, findings of fact which 
had been prepared “by the active prosecutors for the 
Government, after an ex parte discussion with them and 
without according any reasonable opportunity to the re- 
spondents in the proceeding to know the claims thus 
presented and to contest them.” 

The Secretary stated further that the Solicitor’s office 
prosecuted the case, but that the Bureau of Animal In- 
dustry digested the evidence. Then “I conferred sepa- 
rately and collectively with both groups. Their opinions 
did not agree. I arrived at an independent opinion of 
my own.” As a result of his own opinion he raised certain 
rates. The Secretary made the point that the men in the 
Bureau “were not the active prosecutors” but, as stated, 
they were the ones who digested the evidence. 

The argument in the proceedings, after it had been re- 
opened by Secretary Hyde, occurred on March 24 just 
twenty days after President Franklin Roosevelt had been 
inaugurated the first time. Previous to this argument 
before Assistant Secretary Tugwell the commission men 
had not been given the right to look at the proposed 
order, if there was one at that time. 

Mr. Wood in his letter stated that, at the conclusion of 
the argument before Secretary Tugwell, the commission 
men requested that a tentative report be served on them 
in order that they might be apprised of the proposed find- 
ings and have an opportunity to take exception thereto. 
This request was denied. Then to quote from Mr. Wood’s 
letter: “Thereafter, however, a tentative report was pre- 
pared by the attorney for the department who had prose- 
cuted the case against the commission men in the pro- 
ceedings within the department, by a subordinate attorney 
who assisted the former in such prosecution, and by an 
economist in the department who was one of the chief 
witnesses for the department in the case. The tentative 
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report was then submitted to the Secretary, who accepted 
the findings of fact prepared by the gentlemen named, 
without change.” This statement by Mr. Wood appears 
to justify substantially the statement by the court con- 
cerning the active prosecutors for the Government.‘ 

On May 21, 1938, J. H. Mohler, Chief of the Bureau 
of Animal Industry, wrote to the New York Times de- 
fending Secretary Wallace against the charges made by 
Mr. Wood. He denied that the Secretary had accepted 
the findings of the active prosecutors for the government. 
He stated, “That the findings were the Secretary’s own, 
arrived at after looking over the statistical exhibits and 
transcript of oral argument and after conferring with the 
experts in the Bureau of Animal Industry who had sum- 
marized the evidence.” As will be observed, this state- 
ment does not include what the Secretary had admitted 
about conferring with the men in the Solicitor’s office. 

Such are the facts as I have been able to glean them 
from the several sources. To repeat, the first opinion in 
the Morgan case was based upon the pleadings and, 
therefore, is an opinion that is not based upon a realistic 
view of facts. It also seems necessary to say that the 
second opinion is not entirely satisfactory in this respect. 
By this there is meant no criticism of the Supreme Court. 
But it is one case to show that in our legal procedure we 
sometimes deal with unreal situations. 


It also seems fair to state that it is rather unfortunate 
that the Supreme Court apparently decided to use the 
Morgan case as an opportunity for setting forth some 
general standards to which administrative tribunals, act- 
ing in a quasi-judicial capacity, must adhere. To begin 


4 From conversations I have had with John B. Gage of Kansas City, one of 
the attorneys for Morgan, I have concluded that the main procedural complaint 
of his clients is that the Department of Agriculture operated in this particular 
case, at least, in a manner that compelled the conclusion that in reality the 
prosecutor and judge functions were not separated. Therefore, there was, in 
their opinion, no adequate consideration of the question of confiscatory rates by 
the Department, acting through its Secretary, free from preconceived notions 
and desires. In other words there was a lack of judicial objectivity. 
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with, it is doubtful whether such tribunals are sufficiently 
alike to make general utterances as to procedural regu- 
larity of much value. In any event looking at the facts 
as a whole, it is impossible for me to believe that the 
Kansas City commission men were mistreated if they are 
to be judged by procedural standards frequently applied. 
On the contrary it seems that the Secretary of Agriculture 
proceeded fairly and honestly. This means that I know 
of no general rule that in administrative proceedings, 
there must be a formal and careful separation of the judge 
and prosecutor. The Secretary may have been wrong in 
the rates he set. It is a pity that there has been no deci- 
sion of this question. Instead of that, we have what has 
too much the appearance of shadow boxing without really 
getting to the controversy over the merits. One must keep 
in mind that here was a controversy that started in 1930. 
An order setting rates was issued in 1932. Due to the 
economic situation, the rates then set were apparently 
thought to be too high and the proceeding was re-opened. 
More evidence was taken. A supplemental brief was filed. 
Another argument was had. In view of all of this, how 
can any one have any reasonable doubt that the commis- 
sion men well knew the points in controversy? How can 
one be sympathetic with the Supreme Court when it said, 
after all of this had occurred, that the commission men 
were not sufficiently advised of the government’s com- 
plaint? One is reminded of persons standing before the 
bar accused of crime in the form of the old-time verbose 
indictments, but complaining, nevertheless, and often suc- 
cessfully, that they had not been informed of the crimes 
of which they had been accused. 

I have been impressed with a comment made by Sec- 
retary Wallace in his letter in the New York Times that 
the purpose of the court apparently was to flash a warning 
to quasi-judicial agencies that their procedure would have 
to be reformed and applied more carefully. Last Mon- 
day, the Supreme Court set the Morgan case for re- 
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argument. This time, after nearly nine years the court 
may be concerned lest the Secretary of Agriculture breaks 
forth with a statement similar to the “greatest legalized 
steal in history.” Over $500,000 is in the “bag.” 

Regardless of the complete story of the facts one must 
bow to the authority of the Supreme Court in the first 
two Morgan opinions. I shall attempt to state the deci- 
sions, although I am conscious that in all probability 
others would state them differently. The first Morgan 
opinion seems to hold merely that the District Court 
committed error in striking out paragraph 4 of the bill 
of complaint. As a justification for this holding the Court 
set forth the following conclusions: (a) the Secretary of 
Agriculture had a personal responsibility in making the 
rate order and this responsibility was not discharged 
when he decided the controversy, without hearing the 
argument, or reading the evidence or brief, and merely 
upon consultation with departmental employees; (b) the 
submission of an examiner’s report to the parties prior 
to the argument before the Secretary was good practice, 
but nevertheless not essential to the validity of the hear- 
ing. I am omitting discussion of the point of the Secre- 
tary’s lack of authority to delegate his duty to the Acting 
Secretary. 

The decision on the second appeal of the Morgan case 
was that the hearing was fatally defective because the 
government’s claims were not presented in a way that 
the plaintiffs could know and meet them. In support of 
this the Court stated that there was “no specific com- 
plaint.” There was no examiner’s report and there was 
no government brief. 

In the third Morgan opinion,’ a per curiam opinion 
that was prompted by a motion for rehearing by the 
Solicitor General, we have in the main a refutation by 
the Supreme Court of a complaint that the second Mor- 


5 Morgan v. U. S., 304 U. S. 1, 58 Sup. Ct. 999, 82 L. ed. 1129 (1938). For 
subsequent history, see Morgan v. U. S., 24 F. Supp. 214 (1938). 
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gan opinion was inconsistent with a part of the first 
Morgan opinion. This was denied by the Court with some 
heat. And it was stated that, “Our decision was not 
rested upon the absence of an examiner’s report.” This 
seems to be /iterally true because the second opinion did 
not limit itself to the absence of an examiner’s report. 
The procedural objection was stated more broadly, to wit: 
that the plaintiffs had not had a reasonable opportunity 
to know the claims of the government and to meet them. 
Since, however, an examiner’s report is a desirable, if not 
the most desirable, method of disclosing the government’s 
claims based on the facts, it seems to me that the Supreme 
Court made a serious error in stating in its first opinion 
that an examiner’s report was not essential to the validity 
of the hearing, if it contemplated that later it would de- 
liver such an opinion as the second opinion proved to be. 
If in the meantime, the Court had changed its mind, it 
would have been much more satisfactory to have so stated. 

The rule of law becomes still more confused if one 
attempts to reconcile these three opinions with the opin- 
ion in N.L.R.B. v. Mackay Radio and Telegraph Co. 
which was rendered on May 16, 1938, a very short time 
before the per curiam or third Morgan opinion. In the 
Mackay case complaint was made that there was no ex- 
aminer’s report. But the Court denied the validity of the 
argument in view of the fact that the record disclosed 
that the complainant understood the issue and had had a 
full hearing and thus an opportunity to justify its action. 
I have been unable to draw any satisfactory distinction 
between the Mackay and Morgan cases. It seems that 
the issue in the Morgan case was clear, viz., whether the 
rate order would afford the commission men a fair return 
for the services rendered and the property used. I do not 
understand how there could have been any confusion. 
Presumably, an examiner’s report would have been help- 
ful in getting the issue down to the finer details of the 


6 304 U. S. 333, 58 Sup. Ct. 904, 82 L. ed. 1381 (1938). 
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broad problem, but probably this general remark could 
be made of any case. 

Of more importance, probably, is the question, what 
has been the reception of the Morgan opinions and what 
appears to be the prospect for a change of procedure with 
respect to administrative agencies performing quasi- 
judicial functions. 

The law reviews’ generally have been critical. A look 
at the citator shows one opinion professing to follow but 
several opinions which “distinguished” the Morgan opin- 
ions. This may be of considerable significance. 

As far as the Secretary of Agriculture in the adminis- 
tration of the Packers and Stockyard Act is concerned, 
Secretary Wallace derived considerable satisfaction in 
writing that, long before the second Morgan opinion was 
rendered, procedure in his department had been changed 
so that an examiner’s report, before the argument was 
heard, was regarded as a matter of right and its issuance 
apparently has become a routine matter. 

Also it appears that the N.L.R.B., the most harshly 
criticized of the administrative agencies, quickly resolved 
to make it a general rather than a variable custom to have 
the trial examiner issue a report which would afford a 
basis for argument before the Board. One may guess that 
there will be other administrative agencies which will 
follow this pattern. Thus, even though the Morgan opin- 
ions have been the subject of considerable criticism, they 
seem to be having some effect in changing administrative 
procedure. This seems to me to be all to the good. Re- 
gardless of whether examiners’ reports are necessary, they 
seem to be at least desirable from the point of view of 
reconciling business interests to administrative procedure. 
After all it is almost as important to give the appearance 

7 (1939) 52 Harv. L. Rev. 509; (1938) 14 Inp. L. J. 164; (1936) 5 Geo. 
Wasn. L. Rev. 119; (1938) 7 Geo. Wasu. L. Rev. 110; (1936) 36 Cor. L. 
ag (1938) 33 Int. L. Rev. 227. 


The following comment is favorable to the decisions in the Morgan Case. 
(1939) 27 Geo. L. J. 351. 
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of rendering justice as it is actually to render justice. 
The deep suspicion on the part of many, if not most, 
practicing lawyers and business men as to the fairness of 
many administrative tribunals is a matter of great regret 
and should be corrected wherever possible. The only 
apparent limitation upon this theory involves considera- 
tion for a prompt disposition of controversies. It will be 
unfortunate if courts compel elaboration of administra- 
tive procedure to the extent that administrative agencies 
are as slow as the courts themselves in rendering justice. 
In U. S. v. Standard Oil Co. of California,*® there is 
some discussion of the first Morgan opinion, but the court 
was not aware of the real facts. The opinion was distin- 
guished and held not applicable to procedure before the 
Secretary of Interior where he acts as an appellate tri- 
bunal. He is justified, holds the District Court, in having 
assistants digest the facts and prepare the opinion for him 
to sign. Apparently all the Secretary has to do is listen 
to the argument and take the responsibility for the opin- 
ion and decision. The District Court, by way of dis- 
tinction, stated that the first Morgan case concerned a 
proceeding before the Secretary of Agriculture involving 
original jurisdiction rather than appellate jurisdiction. 
Two interesting cases involving the N.L.R.B., both of 
which discuss the Morgan opinions, are N.L.R.B. v. Biles 
Coleman Lumber Co.’ and N.L.R.B. v. Cherry Cotton 
Mills.” In the first case it was held that it was no defense 
for a petition to the Board to assert that the Board arrived 
at its order without reading all of the testimony. This, 
said the court, was not required in order to render due 
process. Nor was it an answer to say that the Board had 
not read a “sufficient” portion of the testimony. This, 
said the court, was an allegation of a conclusion of law. 
More important, the court held that it was no answer to 
820 F. Supp. 427, 448 (1937). 


998 F. (2d) 16 (1938). 
1098 F. (2d) 444 (1938); (1938) 38 Cor. L. Rev. 1279; (1939) 8 ForpHam 
L. Rev. 115. 
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a petition to enforce the Board’s order that its findings 
of fact, conclusions of law, and order were never in ad- 
vance of approval by the Board submitted to the defend- 
ant so that it could object to them. The court arrived at 
this conclusion because it was admitted: (a) that the 
charges against the defendant had definitely advised the 
defendant of the matters complained of; (b) that an 
argument was had by the defendant before the trial exam- 
iner upon the evidence and at the same time the Board 
attorney presented the Board’s contention; (c) that the 
defendant prepared a brief for the Board; and (d) that 
defendant was allowed full opportunity to argue its case. 
The admission that all of this occurred, in the opinion of 
a Circuit Court of Appeals, justified a holding that the 
lumber company had received a fair hearing and had 
thus been accorded procedural due process. 

In the cotton mills case it was asserted as a defense to 
the petition for the enforcement of the Board’s order that 
(a) no copy of the examiner’s report, if any, was fur- 
nished to the defendant; (b) that counsel for the Board 
made no argument before the Board and, if a brief was 
filed by the Board’s counsel, defendant had received no 
copy; (c) that no proposed findings of fact were submit- 
ted to the defendant before the final order was issued, and 
(d) that the Board had at no time read or considered the 
evidence, but that the evidence had been considered only 
by “hirelings” of the Board. In view of these allegations 
the court decided that under the Morgan opinions inter- 
rogations to the Board should be issued in order to obtain 
the facts. The court postponed the question as to whether 
a commission should issue to take the depositions of the 
members of the Board, but the court asserted that it was 
the duty of the Board to find the facts on the disputed 
issues. It also stated that if only one party to the contro- 
versy makes an argument or if neither makes an argu- 
ment, the responsibility of the Board is broader. 

The lumber company and the cotton mills cases do not 
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appear to contradict each other, but they may be very 
narrowly on opposite sides of the line that may be 
“pricked out” by the process that is now unfolding. Both 
are cases on the pleadings, unfortunately, but the really 
significant point in the cotton mills case seems to be the 
allegation that the Board decided the case without know]l- 
edge of the facts. This seems to be a repudiation in a 
broad way of the English Arlidge case. But it has been 
pointed out elsewhere” that the Supreme Court in the 
first Morgan opinion apparently repudiated that opinion 
even though ostensibly it stated that it was a horse of 
another color. 

Finally, it should be stated that in the Consolidated 
Edison case,” a Circuit Court of Appeals held that where 
there was a transfer of the proceeding from the trial 
examiner to the N.L.R.B. before an intermediate report 
was prepared, there was no lack of due process even 
though there was no oral argument before the Board. 


Said the court, after disapproving of the procedure: 
“Nor do we think the Board is bound to hear oral argu- 
ment if it prefers to take a brief.” It is doubtful whether 
this decision will carry far in view of the way the Su- 
preme Court disposed of the same issue.** 


11 (1938) 47 Yate L. J. 647, 663. 

1295 F. (2d) 390, 394 (1938). 

13 Consolidated Edison Co. v. N.L.R.B., 59 Sup. Ct. 206 (U. S. 1938). The 
rules of the Board did not dispense with the necessity, after a transfer of the 
case to the Board, “of a suitable request by the petitioners for such additional 
hearing as they desired. It does not appear that such request was made.” 





COMMENTS ON THE PROCEDURE OF FED- 

ERAL ADMINISTRATIVE TRIBUNALS, WITH 
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COMMUNICATIONS COMMISSION 


LOUIS G. CALDWELL 
Member of the District of Columbia and Supreme Court of United States Bars 


The theme of the evening is the procedure of adminis- 
trative tribunals. A fair inference from the printed 
program is that I am to view with alarm and the next 
speaker, Mr. Dempsey, general counsel of the Federal 
Communications Commission, is to point with pride. I 
do not know whether Mr. Dempsey intends to perform 
the role assigned to him. I shall endeavor to perform 
mine. It is much the easier of the two. Besides, if I fail, 
I fear this series of lectures will leave the disarming im- 
pression that all is well along the Potomac and I, for one, 
see omens of a flood. 

The title assigned to me is “An Attorney’s Problem 
with the Procedure of Administrative Tribunals.” That 
title is a disconcerting combination of flattery and euphe- 
mism. It sounds as if there were only one problem and 
only one procedure. In fact, each administrative tribunal 
in Washington raises enough procedural problems for 
lawyers to be well worth an entire evening, while a dis- 
cussion of them in the aggregate, with adequate comment 
on their similarities and their dissimilarities, would have 
the weary length of an encyclopedia. 


CONDITIONS ON ADMISSION TO PRACTICE 


The problems begin with the matter of admission to 
practice. After a more or less extensive-and-expensive 
education in the fine arts and the law, a person gains ad- 
mission to the Bar of the District of Columbia. To do so, 
he has filed the required application, has passed a search- 
ing examination, has established his good character and 

740 
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standing, has taken an oath, and has been duly enrolled 
as an attorney at law by order of the court. In most 
jurisdictions, upon hurdling those barriers, a person may 
thereafter pursue the profession of law. In the District 
of Columbia, a physician, upon surmounting analogous 
obstacles, may practice the Hippocratic art in all its 
branches; he does not need separate certificates in order 
to extract tonsils, or to administer pills, or to examine 
you for insurance. 

Not so with the District of Columbia lawyer. If he 
really wants to qualify for general practice—that is, to 
hold himself out as qualified to take on any and all of the 
lucrative law business which previous speakers have men- 
tioned—he must file fourteen applications, obtain ten 
clerk’s certificates and one personal certificate of a judge, 
submit to seven investigations as to character, reputation 
and standing, take one examination, take fourteen oaths, 
enter his name on fourteen rolls, and be subject to dis- 
cipline, suspension or disbarment by twenty-three or more 
agencies. Now this was just the last count, made by our 
Committee on Administrative Practice of the Bar Asso- 
ciation of the District of Columbia last summer.’ The 
count is still growing as further returns come in, for the 
epidemic is spreading. There are anywhere from thirty 
to eighty more federal agencies (depending on how you 
classify them) that may at any moment try their hands 
at it. 

Don’t misunderstand me. The highest possible stand- 
ards should be imposed on those who enter the legal pro- 
fession. But do fourteen additional oaths add solemnity 
to the original ceremony? 


VARIATIONS IN PRACTICE AND PROCEDURE 


Suppose, now, that our candidate has run the gauntlet 
and has proudly filled all available office wall space with 


1 REPORT ON ADMISSION TO AND CONTROL OVER PRACTICE BEFORE FEDERAL 
ADMINISTRATIVE AGENCIES, Nov. 1, 1938. Law Reporter Printing Company, 
Washington, D. C. 


5 
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a display of the resulting certificates. After all his trouble 
he finds himself in competition with laymen before many 
of these agencies, including several of the reputedly more 
lucrative fields—but I pass that over. 

He must now be initiated into the procedural rites of 
any agency before which he chooses to practice. He finds 
that the administrative tribunals, or at least most of them, 
have different rules of practice and procedure, some in 
printed pamphlets, some scattered in mimeographed 
documents and press releases, and some preserved only in 
the minds of the cult specializing in practice before that 
agency.” The differences are partly due to variations in 
the statutes and in the subject-matter of regulation but 
more are due to the fact that each tribunal has gone off 
on a procedural tangent of its own, without much refer- 
ence to the experience either of the courts or of other 
administrative tribunals, and certainly without any deter- 
mined effort to be uniform where uniformity is possible 
and might not do any harm. Thus we see the philosophy 
of rugged individualism and /aissez-faire at its height— 
in government circles. 

Concessions should, of course, be made to the factor of 
difference in subject-matter of regulation. A complaint 
against an unreasonable rate will naturally differ from an 
application for a license to operate a broadcast station, 
or a proceeding to collect a penalty from a steamship 
company for bringing in an unwanted alien. But there 
is no virtue in just being different. Any court of general 
jurisdiction can display as much variety in the subject- 
matter brought before it as several of these agencies 
thrown together. Would it not be possible, for example, 
for the six or seven principal federal agencies engaged in 
rate regulation to make a joint effort at uniformity on the 
procedural side? Would it not also be possible for all 
federal agencies to combine in an undertaking to reduce 


2See Wigmore, Federal Administrative Agencies: How to Locate Their 
Rules of Practice and their Rulings with Special Reference to their Rules of 
Evidence (1939) 25 A. B. A. J. 25. 
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the countless varieties of ways of giving notice, of serving 
papers, of taking depositions, of compelling the attendance 
of witnesses and the production of documents, of holding 
hearings through examiners, or of handling other proce- 
dural steps with which, after all, Anglo-Saxon jurispru- 
dence had had some experience before the term “adminis- 
trative law” found its way into the advance sheets? The 
chancellor’s foot proposition presents enough difficulties 
on the substantive side without insisting on fifty, seventy, 
or a hundred such feet on procedural matters. 

But I must not take too much time on matters of this 
sort. If you have studied the matter and are not con- 
vinced that there is a degree of evil and of danger arising 
out of our present and constantly increasing multiplicity 
of separate and uncoordinated administrative agencies— 
the overlapping jurisdiction, the duplication of expense 
and effort, the lack of uniformity in practice and pro- 
cedure, the development of varying principles of law on 
issues calling for uniform principles, the heterogeneous 
methods of obtaining judicial review, and the over-all 
confusion and uncertainty—I do not hope to convince 
you tonight. I must proceed on some more modest theme. 
In doing so, I shall make a brief statement of a few 
assumptions, in order to protect myself in advance against 
this panel sitting behind me. 


ASSUMPTIONS 


Assumption Number | is that, whether we like it or 
not, the combination of legislative, executive and judicial 
functions—and particularly the prosecutor-judge com- 
bination—is with us to stay for a while. We must accept 
it in our discussions of procedure. Obviously it will have 
quite a bearing on the subject. In passing I suggest to 
Professor Stason, who spoke last night, that I know of 
only one way to study and learn the effect of the combina- 
tion and that is to bump your head against it in actual 
practice. The facts will not be found in reports of Com- 
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mittees of Congress or in briefs filed by the government. 
It is necessary to watch the referee from the gong that 
starts the first round until the final knockout, and then 
repeat the process over and over again. In this case the 
referee is also one of the contestants and gets in a blow 
of his own every so often. You won’t find the blow-by- 
blow account in print or even in mimeographed form. It 
is in little things, in attitude and in atmosphere, which 
combine together to produce occasional surprises—until 
you get used to them. 

Assumption Number 2 is that no matter what you do to 
improve the personnel of administrative tribunals and 
their staffs, there is no immediate likelihood of sufficient 
improvement to dispense with procedural safeguards. 
Let us concede that if they were composed of perfect men 
we should not need to worry over procedure. If that 
millennium of supermen were reached we could dispense 
with the tribunals themselves. But the chief problem of 
political science remains as stated by Plato, 2300 years 
ago, that is, to devise a method to sift the few from the 
many in such fashion that the best qualified persons are 
selected as government officials and—what is just as im- 
portant—that they remain with the government. We 
haven’t solved the problem yet, and there are no imme- 
diate prospects of solution. 

A glorious bit of unconscious humor is the inarticulate 
premise of our civil service laws. We say, in effect, that 
civil service is a fine thing; therefore, we will not apply 
it to the important positions. Until we see the paradox 
and begin to think about elevating government service to 
the dignity of a career, with reasonable assurance that 
merit will be rewarded by promotion to somewhere near 
the top, and by re-appointment of those already near the 
top, we are not going to get adequate personnel. In the 
meantime, we must assume that about the same average 
will be found in government employment as elsewhere, 
good, bad and indifferent, and we shall continue to have 
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a deplorable turn-over in the good men, many of whom 
fail to get re-appointed and many of whom, apprehensive 
over the uncertainty and insecurity of their tenure, are 
attracted into private employment. Thus the sifting proc- 
ess is at work but the sieve is upside down. 

Oh, I know that, to a certain extent, you can match 
incompetent administrators with incompetent judges. 
That is just the point. Not only, on the whole, is greater 
care exercised in the appointment of judges but we have 
imposed safeguards on their conduct in office—safeguards 
in constitutional and statutory provisions, in rules and 
traditions of judicial ethics, and in independence and 
security of tenure. Possibly we have gone too far in some 
of these safeguards; that does not mean that all of them 
are superfluous. Let me digress to make this point. If 
you are going to compare the courts with administrative 
agencies—and [ shall spend no time on this—let it be 
with the same yardstick. Don’t compare the courts as 
they are with administrative agencies as they ought to be, 
or as some report of a Congressional Committee designed 
to catch votes says they will be. Take them both either 
“as is’ or “as ought.” 

Assumption Number 3 is that the procedure of admin- 
istrative tribunals, as with all tribunals that administer 
justice, involves a compromise between the ideal of 
governmental efficiency and the ideal of justice to the 
individual. —The governmental machinery of Hitler, or 
Mussolini, or Stalin, while it lasts, is more efficient than 
ours. It would be foolish to contest this. When we find 
ourselves in a real emergency such as during the Great 
War—lI pass over any more recent emergencies—and we 
want to be efficient, we adopt somewhat the same ma- 
chinery. So did Cesar, Napoleon, and Henry the Eighth. 

Most differences of opinion in the field under discus- 
sion can be traced back to the opposing fundamental 
viewpoints of individuals on this issue. The school at one 
extreme wants efficiency at all costs; the school at the 
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other extreme wants justice to the individual at all costs. 
In time of peace, the school that wants efficiency is fre- 
quently bent on bringing about extensive social and eco- 
nomic reforms. The school that wants justice to the 
individual at all costs is frequently bent on maintaining 
the status quo. 

In matters like this, you can’t completely quarantine 
the substantive side from the procedural side. Substance 
and procedure are Siamese twins. They are not always 
separable and an operation on one may prove quite a 
shock to the other. If we are not on our guard, our de- 
bates on procedure become confused with the widely 
advertised duel between Adam Smith and Karl Marx, 
or between the modern teams of Alexander Hamilton 
and Thomas Jefferson, in which, ever so often, the con- 
testants change goals and gravely continue the match 
from opposite directions. Let us assume that the truth 
is somewhere in between—we want both efficiency and 
justice to the individual, as much of each as is possible 
without destroying the other. 

Beware of the password “experimentation.” It is one 
of the catch-phrases of administrative law, used as an 
open sesame to the end without regard to the means and 
as a woman’s last word in answer to any attempt to bring 
order out of confusion. Granted, experiment is necessary 
to progress in government as it is in all aspects of civili- 
zation. It can be noble and it has a legitimate oppor- 
tunity for nobility in the subject we are discussing. 

Administrative agencies are the principal laboratories 
in present-day Anglo-Saxon jurisprudence. In these lab- 
oratories, every hour of the day, experiments are multi- 
plied in the enactment of legislation, in the adjudication 
of controversies, and in the investigation and prosecution 
of wrongdoers. The agencies are not an experiment in a 
new or fourth branch of government but a repetition, on 
a smaller scale, of ancient experiments in combinations 
of the traditional three branches. On the substantive side 
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the subjects of experimentation are the lives, liberties and 
properties of the 130,000,000 people in this country. 

In scientific laboratories, experimentation is usually 
carried on by trained experts. To their task they bring a 
vast accumulated experience of the past, gained by edu- 
cation and research, and they become competent to begin 
where history leaves off, to avoid the mistakes of yester- 
day, and, what is just as important, not to waste time and 
money in repeating “experiments” that have been made 
over and over again for hundreds of years without suc- 
cess. Attempts to demonstrate that the earth is flat, or to 
invent a perpetual motion machine are not regarded as 
necessary. 

In the moulding and remoulding of procedure for ad- 
judicating controversies, the background for experimen- 
tation includes the experience of over two thousand years 
of Roman law and Anglo-Saxon law, and the contempo- 
rary systems of administrative tribunals in such countries 
as France, Germany and Italy. Do we have sufficient 
assurance that the staff that mans our administrative ma- 
chinery is as yet sufficiently equipped by education and 
experience to be turned loose in the administrative lab- 
oratories without slide-rules and monitors? The elder 
Cato learned Greek at eighty but Catos are scarce at any 
age. Is it of value to learn once again (as the National 
Bituminous Coal Commission did only last year*) that 
you really ought to have notice and hearing before you 
adjudicate individual rights, particularly when the statute 
and the agency’s own regulations specifically require no- 
tice and hearing? I wish someone would assemble to- 
gether in one law review article the cases showing that, 
one after another, almost every administrative tribunal 
has tried to short-circuit the most elementary require- 
ments of due process of law, and each has had to learn, 


8 Saxton v. Dept. of Interior, Natl. Bituminous Coal Commission, 96 F. (2d) 
517 (App. D.C. 1938). 





748 THE GEORGE WASHINGTON LAW REVIEW 


all over again, that this may not be done. This sort of 
experimentation wastes a lot of the taxpayer’s money. 


There are two other terms on which I should like to 
dwell. One is “a body of experts informed by experi- 
ence,” as a description of the essential character of an 
administrative tribunal. The phrase originated some- 
where in the neighborhood of Cambridge, Massachusetts, 
not in Washington, D. C. The other is “independent” 
as applied to some of these tribunals. I do not mean to 
be facetious when I say that these two terms provide 
excellent material for objective study of administrative 
agencies “as is” and not “as ought.” By and large, are 
they composed of experts?* If an expert is appointed, 
how long does he last and does he get re-appointed? Are 
these agencies independent? And just who is it they are 
independent of ?° 


* If in making appointments the ideal of expertness were given more than lip- 
service as against considerations of political patronage, it would count for much. 
What presumably is meant is expertness in the subject-matter of regulation, 
i. e., transportation, communications, trading in securities, unfair methods of 
competition, efc., as contrasted with expertness in governmental functions, i. e., 
the adjudication of controversies, the framing of legislation, etc. It is not an 
issue between experts and non-experts, but between vertical experts and hori- 
zontal experts. The further you carry the vertical theory, the less you can 
horizontalize, and a balance must be struck somewhere between the Eiffel Tower 
and the Frank Lloyd Wright schools of governmental architecture (sometimes 
the current model seems to be the Tower of Pisa). One danger of carrying the 
vertical dogma too far is that, with progressively narrower fields for the experts 
to supervise, regulation must increasingly be centralized at the seat of govern- 
ment with decreasing ambulatory or branch-office possibilities. Another danger 
is the ever-present temptation, in curing the ills of one industry, to ignore the 
repercussions of the cure on other industries and consumers. 


5 A third term, also found in the treatises and on the campus, is “efficiency.” 
Other things being equal, no administrative agency of the commission or board 
type can possibly be as efficient as an agency headed by a single official. This is 
as true in government as it is in business. In the exercise of judicial functions, 
requiring the use of the deliberative faculty, there appears to be virtue in sacri- 
ficing a measure of efficiency for the advantages of two or more heads. In the 
exercise of executive or ministerial and even a large portion of the sub-legislative 
functions, efficiency is badly impaired by the constant intrusion of the habits of 
the deliberative council. Commissions and boards rarely initiate long-range poli- 
cies, and, as often as not, they stifle or neutralize the efforts of individual mem- 
bers or employees who have the ability and the courage to formulate such policies. 
All too frequently problems are permitted to reach an acute stage before they 
receive recognition and in many such instances the recognition is inspired more 
by vocal (and sometimes uniformed) pressure from Congress or the public than 
by the substance of the issues. As a result the solution is frequently undertaken 
in an atmosphere not over-conducive toa correct appraisal of the merits, and is 
designed rather to appease the agency’s critics than to reach a sound conclusion. 
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After what I have said so far, my Assumption Num- 
ber 4 is an anti-climax. It is that, neither from a pro- 
cedural point of view nor any other, is it safe to discuss 
administrative agencies in generalities, as if they were 
all of the same family. If there is any kinship between, 
say, the Board of Tax Appeals and the Board of Tea 
Appeals, it is not readily apparent. They are, I think, 
several families, and there is a crying need for recogni- 
tion of this and for classification. With respect to the 
type of sanction employed in their judicial processes, 
the job of classification is not particularly baffling. 
They do fall readily into a comparatively few major 
groups. In any event, there are not as many Classes as 
there are agencies. It is not necessary to tailor procedure 
to fit as many Procrustian beds as is sometimes claimed. 


Without attempting an exhaustive analysis, let me 
point out three of the major groups. The first comprises 
agencies issuing orders equivalent to money judgments 
or judgments for damages in what are tantamount to civil 
proceedings between the United States and individuals 
or between individuals themselves. The second group is- 
sues directive orders, principally cease-and-desist orders; 
these are nothing in the world if not our old friends, 
writs of injunction and mandamus, but they have to go 
through a formal court ceremony before they can be en- 
forced. The third group administers the license system. 
It grants or denies licenses, permits, and similar authori- 
zations, and renewals thereof; it also suspends and re- 
vokes licenses. 

The money judgment group and the injunction group 
have interesting and important problems of practice and 
procedure, no doubt, but these problems have been fa- 
miliar to the courts and to lawyers for years. The prin- 
cipal job is to emulate court procedure where it has 
proved successful and to avoid the mistakes which have 
clogged judicial machinery—such as the jury system and 
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the over-refined rules of pleading and evidence—and 
have obstructed speedy, efficient and intelligent justice. 

The third group is an entirely different species. You 
find scattered examples of it in the courts but they are 
rare animals.° You will find plenty of examples outside 
the courts, going back to the days of the Tudors and the 
Stuarts, an era of rapid social and economic change, when 
even the press was born into the license system, an era of 
censorship and Star Chambers. There is not much accu- 
mulated experience in the practice and procedure appro- 
priate to the license group. Whether administrative 
agencies as a whole are in or out of the laboratory stage, 
the licensing agencies are certainly in that stage. 


CHOICE OF AN EXHIBIT 


It is impossible in a short paper to discuss the proce- 
dure of all three of these important groups, or even the 
procedure of all examples of even one of them—particu- 
larly when, like Buckle, you have set out on an ambitious 
project like writing “The History of Civilization” and 
then spend all your time on the introduction. In viewing 
with alarm, it is helpful to have an exhibit on the table, 
in the fashion of the glass jar in medical laboratory lec- 
tures. Conceding that this process may be unfair, or too 
fair, to other exhibits that are not on the table, I shall 
nevertheless adopt it. My exhibit is the Federal Com- 
munications Commission. 

In addition to the fact that this is the only adminis- 
trative tribunal about which I know very much, there is 
considerable justification for the choice. In its regula- 
tion of radio communication, the Federal Communica- 
tions Commission belongs to the very interesting and 
important license group. My viewing with alarm will 
extend only to this side of the exhibit. In its regulation 


6 Analogies may be drawn from those fields of administration which the courts 
have regulated for years, such as probate, guardianship, receiverships, and the 
like. There are, furthermore, proceedings, particularly on the equity side, which 
are not unlike a proceeding to revoke a license. 
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of communications common carriers it also belongs to the 
injunction group, and, in reparations cases, to the money 
judgment group, but I shall have to pass them over. 

With respect to radio, this Commission presents an un- 
usually broad combination of legislative, executive and 
judicial powers, and in its present working you see an 
extreme form of the prosecutor-judge combination. To 
borrow the language of the President’s Committee on 
Administrative Management, it is, on paper at least, a 
miniature independent government set up to deal with 
the radio problem. 

No federal regulatory agency rules over a more impor- 
tant portion of the fabric of our civilization. There is no 
greater or more perplexing question today than the extent 
to which we shall permit government to control the 
avenues of communication between human minds. If you 
doubt this, look across the Atlantic to see what has hap- 
pened to newspapers and broadcast stations. 

Broadcasting has largely replaced the platform as the 
forum for public discussion, and rivals the press as an 
agency of mass communication. In addition, the prin- 
cipal avenues of communication in this modern era de- 
pend on electrical processes, on a vast network of wires 
and invisible radio circuits encircling the globe. We have 
a right to be concerned as to whether the license system, 
and the procedure employed to give it effect, present any 
threat to what has been described as the most valuable 
achievement of modern civilization, liberty of expression. 


THE FEDERAL COMMUNICATIONS COMMISSION 


The essence of the Communications Act of 1934 is that 
you may not operate a radio station without a license 
from the Federal Communications Commission. If you 
do, you are subject to a $10,000 fine and two years in jail. 
So you get a license. At this point you cross the Rubicon 
into a dimly-lighted realm of authoritarian jurisprudence 
and you wave good-bye to a goodly part of the law of the 
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land and some of the CONSTITUTION. Your new rulers are 
a council of seven, called an independent Commission, 
with a staff of 620 employees, and an appropriation of 
$1,745,000. Its capital is the same as that of the United 
States Government and it has 21 field offices scattered 
over the country. 

The Commission has almost sovereign Jegislative pow- 
ers over the realm you have entered. In addition to cer- 
tain specific delegations, it is authorized to “make such 
regulations as it may deem necessary . .. to carry out the 
provisions of the Act,” subject only to that peer of all 
statutory standards “public convenience, interest or neces- 
sity.” If you are skeptical as to whether these Commis- 
sion-made regulations are legislation, try and violate one. 
The Act provides criminal penalties and, what is much 
more serious, makes the violation a ground for taking 
away your license—in other words, depriving you of your 
livelihood and making your investment worthless. 

The Commission is given almost boundless judicial 
powers over this same realm. It is authorized to grant 
or deny licenses, and modifications and renewals of li- 
cense, under that same standard with the words in slightly 
different order, “public interest, convenience or neces- 
sity.” It is likewise authorized to revoke licenses. In 
other words, it holds a life-and-death power over its 
subjects. True, there are a few specific directions given 
the Commission by the Act. For example, it may not 
issue a license to an alien. I take it, however, that the 
necessity of enforcing such specific provisions did not 
lead to, or justify, this enormous administrative estab- 
lishment. The alien restriction is important (perhaps) 
but procedurally it is in a class with the minimum age 
limit at the marriage license bureau. It may be regarded 
as part of a short code governing admission and deporta- 
tion. Otherwise, within the quota fixed by technical lim- 
itations, the Commission decides whether to receive the 
butcher and the baker and to exclude the candlestick- 
maker, 
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Broadly speaking, the substantive law of the realm, in 
the exercise both of the legislative and judicial functions, 
is “public interest, convenience or necessity.” The law 
says: “Don’t do anything against public interest, conveni- 
ence or necessity if you don’t want to be executed.” One 
of the speakers declared last night that statutes setting up 
federal administrative agencies do not confer power to 
make declarations of policy and that, on the contrary, the 
Congress lays down a rule for the guidance of its off- 
spring. Well, there is the “rule” in radio. The same 
speaker described the resulting process as one in which 
“unpredictable details of predictable probability materi- 
alize into actuality.” I propose to show that, in the field 
of radio, it is “unpredictable” in both places. 

Common sense tells us such a standard is not a “rule.” 
It is a little abracadabra to get around claims of uncon- 
stitutionality.” Congress finds itself unable to legislate on 
so complicated and rapidly changing a subject as radio. 
According to the Supreme Court, Congress must prescribe 
a “standard” when it reposes legislative or judicial pow- 
ers in an administrative agency. So it passes the job on 
to the Commission with the instruction to do the best it 
can, and gives the Commission power to go as far as the 
courts will let it. That is about all the standard of “public 
interest, convenience or necessity” really means at birth. 
At any rate, the phrase has been on the statute books for 
twelve years and I defy anyone present to tell you what 
it means, in the light either of the Commission’s decisions 
or those of the reviewing courts. I have my own ideas 
as to what it means in actual practice, just plain “unpre- 

7 The striking recourse to administrative powers in recent federal economic 
legislation (Interstate Commerce Commission, Federal Trade Commission, 
Shipping Board) is due to another condition, namely the inability of the legis- 
lature to formulate standards sufficiently definite for private guidance. This 
inability in turn may be due either to the inherent inapplicability of uniform 
standards to varying individual cases or to the temporary failure to discover 
such principles. If the latter, administrative power represents the “trial-and- 
error” method of discovering a rule by which it will be ultimately superseded; 
if the former, it is a legislative makeshift to appease the demand for public 


control, setting up a power which is in a sense a negation of law. .. . FREUND, 
ADMINISTRATIVE POWERS OVER PERSONS AND Property (1928), p. 29. 
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dictability,” unless and until it is expressed in formal, 
definite standards and regulations and unless and until 
the Commission and the courts trace its contours. 

From time immemorial there have been two methods 
of making law. One is by legislation and the other is the 
hit-or-miss common-law method, of building it from case 
to case. The Commission is endowed with power to use 
both methods. It may promulgate more or less definite 
rules and regulations, or it may use the ex post facto 
process through enunciation of principles expressed, im- 
plied or hidden in a labyrinth of written decisions ren- 
dered in adversary proceedings in which, in one breath, 
the rights of individuals are determined and the appli- 
cable law is made. In discussing procedure, we must 
keep these two methods distinct. What is appropriate for 
one is not necessarily appropriate for the other. A lot 
of circular thinking in treatises and court decisions is 
caused by failure to make the distinction. The Supreme 
Court has not helped matters when in the past it has 
virtually said that all rate-fixing is legislative’ and that 
the granting or revocation of a license is a legislative act.’ 
lt made matters worse when it really had examples of 
delegated legislation before it in the sick-chicken*® and 
hot-oil™ cases and the majority imposed, as a test of va- 
lidity, just about all the procedural requirements of the 
judicial function. 

Before discussing the procedure used by the Federal 
Communications Commission in pursuing these two 
methods of making law, I must not omit to mention a 
third method. This is law-making by press releases and 
radio speeches by individual members of the Commis- 

8 Interstate Commerce Commission v. Cincinnati, New Orleans and Texas 
Pacific Ry. Co., 167 U. S. 479, 17 Sup. Ct. 896, 42 L. ed. 243 (1897). 

® Porter, Auditor v. Investors Syndicate, 286 U. S. 461, 52 Sup. Ct. 617, 
76 L. ed. 1226 (1932). 

10 Schechter v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 
1570 (1935). 

11 Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 


446 (1935). But see Pacific States Box & Basket Co. v. White, 296 U. S. 
176, 56 Sup. Ct. 159, 80 L. ed. 138 (1935). 
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sion. I don’t like the term quasi-legislation but if we 
must have the word here is a place for it. When a mem- 
ber of the Commission declares in a nation-wide hook-up 
that he doesn’t care for this or that sort of broadcast pro- 
gram, there is an instantaneous electric effect in more 
senses than one, even though some other member of the 
same Commission may be indicating publicly or privately 
that that sort of program is all right with him. The broad- 
casters say to themselves: “We'll play safe and not put on 
that sort of program.” So far, in the absence of Supreme 
Court decisions, no procedure has been devised to meet 
the exigencies of this method of law-making. I shall 
simply leave it as an unexplored field of adjective law. 


LEGISLATIVE PROCEDURE 


There should be no very great controversy over the 
procedure that is called for by the legislative process in- 
volved in adopting and promulgating rules and regula- 
tions. If a statute requires the administrative tribunal to 
hold a hearing before adopting a particular type of rule 
or regulation, that settles the matter. Most statutes set- 
ting up federal administrative agencies, however, in- 
cluding the Communications Act, do not require such 
hearings or, if they do, limit the requirement to narrow 
fields. Except in such fields, I see no occasion for a rigid 
statutory prescription of hearings on the judicial model, 
and. I see a lot of danger and useless expense and delay 
in such a prescription if applied generally. I, for one, am 
perfectly willing to leave the procedure to the discretion 
of the agencies. 

After all, the procedure followed by Congress works 
fairly well and an adaptation of it should work as well 
before administrative agencies. Hearings of an informal 
character are held before committees, in connection with 
most bills that merit such consideration. The portion of 
the public likely to be affected ordinarily gets sufficient 
notice and opportunity to be heard. The legislators are 
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not, and should not be, confined to information which is 
obtained by this route and may dispense with hearings 
entirely where time does not permit or other considera- 
tions intervene. Individuals should not have too great 
a right to delay the whole legislative process by direct 
recourse to the courts. The legislators should not be 
under too rigid a compulsion to make findings of fact in 
support of every legislative act. 

The Federal Communications Commission has, on the 
whole, provided suitable opportunity for hearing on most 
of its important enactments of regulations. Sometimes 
these hearings have been formal, with testimony submit- 
ted in prepared statements or in the form of question-and- 
-answer, with adequate provision for cross-examination, 
either directly or through questions submitted to the 
members of the Commission or its general counsel. Some- 
times they have been informal conferences around the 
table between the Commission’s lawyers, engineers or 
accountants, and interested parties. Endeavor has been 
made to see to it that persons affected are notified and 
given an opportunity to participate. I do not know of 
any serious complaint or ground for complaint in this 
score. I may not like some of the regulations that emerge 
from the process—in fact, I am sure about that—but I 
am satisfied with the process. 

While I am sympathetic toward the purpose of the 
Committee on Administrative Law of the American Bar 
Association in compelling what the committee calls “im- 
plementation” of such statutes by regulations preceded 
by hearings and subject to judicial review, I fear it won't 
work at the Federal Communications Commission. My 
conclusion applies not only to matters of internal organi- 
zation (such as the lunch-hour type of rule) but also to 
regulations affecting the persons and businesses regulated. 
There are too many matters that simply do not call for, 
or even permit, such formality and—if I may say so— 
red tape, where speed is of the essence or where the con- 
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tent of the rule is not so important as the necessity for 
some rule—like the choice between right-hand or left- 
hand driving on the public roads. The proposed bill does 
not seem practical. 

The trouble with federal administrative tribunals, and 
with the Federal Communications Commission in par- 
ticular, as I see it, is not with the procedure used in adopt- 
ing regulations but rather that the legislative method of 
making law is not used enough. They rely too heavily 
on the slow, cumbersome and uncertain judicial method, 
the so-called gradual process of “inclusion and exclusion” 
from case to case, in arriving at principles, in a word, in 
arriving at more definite sub-standards of a vague statu- 
tory standard such as “public interest, convenience or 
necessity.” 

Let me illustrate what I mean in terms of another com- 
mission, the Federal Trade Commission, a member of 
which is on the panel tonight. Congress forbade unfair 
methods of competition, a new phrase in the law at the 
time of its enactment in 1914, although it had acquired a 
certain meaning among students of economics. It em- 
powered the Commission to proceed against unfair meth- 
ods of competition by an essentially judicial process, suits 
for injunction instituted by it, presented before it by its 
own staff, and heard and decided by it in its judicial 
capacity. I make bold to say that Congress should have 
authorized the Commission to define unfair methods of 
competition in the form of regulations, violation of which 
would entail a penalty or some other form of legal sanc- 
tion.” The adoption of these regulations might, or might 
not, have been made subject to prerequisite hearing. In 
either event, I feel sure appropriate investigations, hear- 
ings and conferences of a legislative character would have 
been conducted by the Commission and, without any 
greater expenditure of time and money than has been 


12 Handler, Unfair Competition (1935) 21 Iowa L. Rev. 175. 
6 
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necessary in the exercise of its judicial functions, a very 
respectable body of definite, concise law on the subject 
would have been built up in the quarter of a century of 
its existence. I do not mean to say the Federal Trade 
Commission has not done creditable work, considering 
the awkward tools with which it has had to work. But it 
could have been given much better tools. What is more, 
the courts would not have been tempted nearly so often 
to set aside the Commission’s expert judgment if that 
judgment had been expressed in legislative rather than 
judicial form. That is only human. If it be said that that 
Commission’s conclusions cannot be expressed in formal 
regulations, look at its annual reports in which it sums up 
its decisions in brief formule. Look at the success which 
the Securities and Exchange Commission has had in ex- 
pressing its interpretations of the law in formal regula- 
tions and in advance opinions of its law department. The 
gargantuan output of the judicial method necessitates a 
Justinian or an American Law Institute every so often 
to digest and restate the law buried in countless volumes 
of decisions when it could better be stated in a few pages. 

It is precisely by the legislative method that a body of 
experts working in a specialized field can make the great- 
est contribution toward “filling in the gaps” of the legis- 
lative policy (or lack thereof) fixed by Congress. Dealing 
intensively and continuously in a narrow field they learn 
(or should learn) rapidly what rules of conduct are need- 
ed. Delegation of legislative power is absolutely and 
obviously necessary in radio and, I believe, in most of 
the 1300 other instances where Congress has delegated 
similar power to other agencies.** Why is it that admin- 
istrative agencies are so backward about exercising these 
powers? Why do some of them shy away from an attempt 
to work out definite rules in advance, so that the citizen 
may be advised of his rights and duties and all citizens 


13 — of Special Committee on Administrative Law (1936) 61 A. B. A. 
EP. 769. 
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may be treated uniformly? Why do they insist, to so large 
an extent, on importing all the excess baggage of the com- 
mon law case method from the courts? I fear that, in 
part at least, the reason is that the case method involves 
less day-to-day effort and postpones the occasion when 
Beowulf must grapple with the monster of fundamental 
principles.“ 

That, to my mind, is one of the principal underlying 
faults to be found with the procedure of the Federal 
Communications Commission. As I have pointed out, its 
legislative power to make regulations is just as broad as 
its judicial power to rule on applications for license. It is 
subject to the same statutory standard. So far as the Com- 
mission has exercised its regulation-making power (which 
it has done in a couple hundred pages of fine print), it 
has confined itself almost entirely to the technical aspects 
of radio communication. Within these limits it has per- 
formed the task admirably. Parenthetically, the Com- 
mission did not do most of it. It has been the work of its 
engineering department under a succession of able, expert 
and courageous chief engineers and assistant chief engi- 
neers. 

Now I should not complain if the Commission would 
stop right there. It does on the legislative side, but not 
so on the judicial side. It has taken over the nebulous 
field of regulating broadcast programs by the case method. 

This was not intended by Congress. Congress specif- 
ically forbade the Commission to exercise the power of 


14 Useful as are these instrumentalities of administration, they represent to a 
striking degree the prevalent desire to do without law. There is thus recourse 
to the most — method in dealing with the most difficult problems of the 
eg century. .. . Address by Charles Evans Hughes, Boston Transcript, 

une 2 

The case method is useful and cannot be dispensed with, but its use should 
be restricted to increasingly narrow segments of each agency’s jurisdiction, such 
as the sub-interpretation of existing regulations and the meeting of unforeseen 
situations not covered by regulation. The greatest assurance against an unsound 
rule of law is a machinery by which its nature is made known and whereby 
any departure from its uniform enforcement will be revealed to public gaze. 
This is provided to a considerable degree by the legislative method, and is not 
provided by the case-to-case method. The latter permits the agency to avoid 
stating the principle which it is really applying and to conceal discriminations 
in the verbiage of findings and conclusions of fact. 
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censorship over radio communications or to interfere 
with the right of free speech.” The sponsors of the orig- 
inal bill in both House and Senate made it clear during 
the debates that the proposed commission was not to exer- 
cise the power of censorship over radio programs.** Even 
were it not for this prohibition, the First Amendment to 
the CONSTITUTION would be expected to mean something 
in radio, since broadcasting is now the principal medium 
for speaking to the public. But no—it seems that we 
must be protected against Mae West, invaders from Mars, 
a little profanity in a Pulitzer prize play, too much 
foreign language, mediocre programs (whatever that 
means), too little education or religion, too little diversi- 
fication of programs, one-sided discussion of controversial 
questions, the expression of the broadcaster’s personal 
opinions, and a host of other utterances and program 
practices that might warp our thirteen-year-old minds. 

This, I repeat, isn’t done by formal rule or regulation. 
The Commission has said that it has no power to do it 
in this fashion; that would be censorship! It is done by 
the ex post facto judicial method of action on your appli- 
cation for license or for renewal of license. The applica- 
tion is set for hearing by the Commission. Your past or 
proposed conduct is alleged to be contrary to public in- 
terest, convenience or necessity. Your programs have 
violated (or will violate) an interpretation of that stand- 
ard you should have had enough prophetic sense to fore- 
see the Commission might entertain. True, most of these 
actions of the Commission on renewal applications do not 
result in loss of license. Sometimes the actions are re- 


15 § 326 of the Communications Act of 1934 reads as follows: 

Nothing in this Act shall be understood or construed to give the Commission 
the power of censorship over the radio communications or signals transmitted 
by any radio station, and no regulation or condition shall be promulgated or 
fixed by the Commission which shall interfere with the right of free speech by 
means of radio communication. No person within the jurisdiction of the United 
States shall utter any obscene, indecent, or profane language by means of radio 
communication. 


16 Freedom of Speech and Radio Broadcasting (1935) 177 ANNALS oF AMER. 
Acap. oF Pot. & Soc. Sct. 179. 
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scinded before hearing. Sometimes the licensee has to 
undergo an expensive hearing pending which he has only 
a temporary license but eventually gets his license accom- 
panied by a verbal spanking in a written decision. In any 
event, he gets a good scaring and a lot of damaging pub- 
licity which he is not likely to forget. The lesson is not 
lost on the rest of the 700 broadcasters in the United 
States, who read about the incident in trade publications 
and elsewhere. 

Let us look at substance, and not form. This ts censor- 
ship, and very effective censorship. It keeps broadcast- 


17 The sanction really employed in many instances is not refusal to renew a 
license but the threat of initiating proceedings leading to hearing on a renewal 
application and the attendant publicity. A licensee gets word, directly or by 
the grape-vine, that a particular program has been the subject of complaint and 
is under scrutiny by the Commission’s Law Department. He immediately 
exerts himself to prevent the submission of any unfavorable recommendation 
to the Commission and, to this end, frequently discontinues the program in 
question, or modifies it to eliminate the alleged objectionable features. If this 
is unsuccessful, he directs his exertions at members of the Commission. If and 
when the Commission formally designates his renewal application for hearing, 
he almost regularly files one or more motions asking the Commission to recon- 
sider and frequently sets up, as grounds for such action, that the program has 
been abandoned or modified: this step is frequently successful. On a number 
of occasions, the Commission has reconsidered its action and has granted the 
renewal application on the ground that the program has been discontinued. How 
far we have progressed from the notion that compounding a crime is wrong! 

Incidentally, under the Commission’s regulations, any licensee receiving offi- 
cial notice of a violation of the Act or of any of the regulations, must, within 
three days, send a written answer to the Commission which “shall be complete 
in itself.” Violation of this regulation (if it is valid) is likewise subject to the 
criminal penalties provided by the Act, and is a ground for revocation or refusal 
to renew a license. 

Certain observations in LANpis, THE ADMINISTRATIVE Process (1938) pp. 
109, 110, are in point, although made with reference to the Securities and Ex- 
change Commission: 

. Administrative adjudication in these cases is, to all intents and purposes, 
final. But more than this, the threat of initiating a proceeding, because of its 
tendency to assail the reputation of an issue and because it will mean delay, is 
sufficient in the normal case to bring about compliance with the desires of the 
administrative. 

The significant power that is exercised by the administrative in these cases 
is in its capacity as prosecutor rather than as judge. The major reforms in 
regard to underwriting practice, corporate disclosure, and accounting techniques 
that the Commission has brought about—and it has brought about many—are 
not of public record. The trend of decisional policy is not readily discoverable 
from the stop order opinions of the Commission. . . . 

* * * 


The same characteristics will be found to attend other aspects of the admin- 
istrative action. The initiation of a complaint is public. Of itself it is an 
attack upon the conduct of the respondent. Situated as the administrative is at 
the center of news distribution in this country, the complaint receives wide 
publicity, frequently far wider publicity than its disposition receives. . . . I ad- 
vert to this power to prosecute primarily to emphasize the point that the charge 
of arbitrariness, which is commonly made against administrative action, usually 
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ers from presenting programs over a wide zone, far wider 
than any specific rule or regulation would or could and 
still be constitutional. They dare not wager their liveli- 
hood and their investments on the unpredictable. The 
Commission has assumed power to determine what pro- 
grams are or are not in the “public interest” and the 
meaning of “public interest” is, to paraphrase an asser- 
tion made in another connection, simply what the Com- 
missioners say it is at the time they render a decision. Is 
it any wonder that the press releases and the radio 
speeches of individual commissioners have a legislative 
effect? 

Aside from any question of censorship, it is about as 
sensible to close down a broadcast station for an improper 
program as it would be to put a railroad out of business 
because it occasionally carries passengers travelling in 
violation of the Mann Act. The specific prohibition in 
the Communications Act against the broadcasting of ob- 
scene, indecent or profane language can be enforced by 
the Department of Justice and criminal proceedings in 
the courts where penalties will be tempered by common 
sense and the prevailing moral standards of the commu- 
nity, as reflected in judges, prosecuting attorneys, and 
juries. There is a lot of hypocrisy abroad on the subject. 
Criteria of decency depend too much on context, environ- 
appertains to the exercise of the power to prosecute rather than to the power 
to adjudicate. It is restraints upon the exercise of that power that in my 


judgment are of far greater significance than the creation of restraints upon 
the power to adjudicate. 

The power to prosecute would not, however, have this potency if it were not 
lodged in the same agency that has power to make the law and to convict 
the offender. Wearing the judicial toga, the agency is not likely to rebuke its 
prosecuting alter ego for abuse of its own judicial process, or for instituting a 
frivolous or heartlessly groundless proceeding, or for acting in contempt of itself. 

There is another type of sanction as effective as it is elusive. The adminis- 
trative agency ordinarily has a monopoly of jurisdiction over its field; no 
change of venue to another judge is possible. No matter what considerations 
of personal prejudice or interest may be present—and they are bound to arise 
in these agencies as well as in the courts—the persons affected must submit to 
the agency’s jurisdiction and, on occasion, to its whims and caprices. So must 
the attorneys who depend on practice before the agency for their livelihood 
and the trade journals who depend on its good will for news. There is eloquent 
evidence of the power of such an agency and its staff to visit retribution in the 
form of petty annoyances or worse on anyone who incurs its displeasure, to be 
found by anyone who cares to look for it. 
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ment and other variables, they shift too much from day 
to day and from place to place, to be given over to a 
Board in Washington to define and enforce. Language 
which I dare say 95% of the people in this room either 
use or laugh at when others use, and without which no 
play ever seems to win a prize, is criminal under an 
archaic blue-law. 

If, however, we are going to have this censorship, let 
it be on an open and fair basis. If the Commission can 
take a station off the air by the judicial method, in which 
the principle is voiced for the first time after the offense, 
it can voice the principle in advance, in standards em- 
bodied in formal rules and regulations. In other words, 
if a board of seven men in Washington are to act as 
experts on broadcast programs, let them use the legis- 
lative method. 

This unwillingness to express principles in the form of 
regulations or standards is not confined to program mat- 
ters. It extends to such issues as whether an applicant 
has sufficient financial responsibility to construct and op- 
erate a station, whether a given city or town can support 
a broadcast station or an additional station if it already 
has one, methods of proving presence or absence of sup- 
port, to what extent and under what circumstances a 
licensee may have two or more stations, the price at which 
a broadcast station may be sold, the effect of affiliation 
with a network, the effect of newspaper ownership or 
control of the station, and many others. 

The resulting uncertainty has an appalling effect on 
procedure. Except on technical matters, and even on 
some of these, there are no definite issues that can be 
specified in notices of hearing or to which evidence and 
arguments may be directed. This leaves the Commission 
free to decide either way on the same state of facts, a 
freedom which it has not refrained from exercising. It 
also leaves the door wide open at every hearing and re- 
sults in innumerable exhibits and pages of transcript, at 
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a high cost per page, devoted to endless attempts to 
marshall useless facts and trivia in the hope they may 
receive honorable mention. 

On the question, for example, whether a given city can 
furnish adequate economic support for a proposed new 
station, it has become the fashion to offer such important 
items as the retail sales of the city, the retail establish- 
ments, the wholesale establishments, the service establish- 
ments, the factories, the payrolls, the taxes paid and what 
not, the names of possible advertisers, and the learned 
opinions of economic experts as to the city’s financial 
capabilities to take on another advertising medium. It 
has become the custom to take the depositions of thirty, 
fifty or even a larger number of witnesses to demonstrate 
the need or lack of need for a station. In one case, after 
reciting all the resulting arid details, the Commission 
gravely pronounces the conclusion of the syllogism: 
“Now, therefore, the granting of the application will serve 
public interest, convenience or necessity.” In another 
case, decided the same week, an equivalent or even more 
arid lot of details are recited, with a contrary conclusion. 

Of course, it is not as simple as all this. Other facts 
are marshalled around other “issues” in these same deci- 
sions, but they exhibit the same obstinacy to being recon- 
ciled. From the host of such decisions accumulated in 
printed volumes and elsewhere, only one principle can be 
deduced on most of the important issues presented to the 
Commission. That principle is “unpredictability.” 


JUDICIAL PROCEDURE 


Now, with very little time left, we come to the proce- 
dure of the Federal Communications Commission in the 
exercise of its judicial functions. I shall confine myself 
to a very few points. 

Congress intended that the Commission should have 
certain disciplinary powers over the licensees of radio 
stations. The Act contains a section authorizing the Com- 
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mission to revoke a license for various grounds, including 
violation of any provision in the Act and violation of any 
of the Commission’s regulations. That section has been 
on the books for twelve years and has never been used 
against any broadcast station and only once, I believe, as 
to any kind of station. It places the burden on the Com- 
mission of alleging and proving specific charges against 
a licensee, and thus circumscribes its use of the statutory 
standard of public interest, convenience or necessity. 

Instead, for disciplinary purposes, the Commission uses 
the more convenient method of action on the licensee’s 
application for renewal of license. The law permits the 
Commission to license broadcast stations for a period of 
three years, but the Commission has limited these licenses 
to a six-months’ period, primarily so it may continue to 
use the renewal application for this purpose. This is not 
conjecture. You will find published statements and testi- 
mony of members of the Commission to this effect. 

This entails a profound revolution in all notions of 
procedure. On an application for renewal of license, the 
burden is technically on the applicant to demonstrate that 
continued operation of the station will service public 
interest, convenience or necessity. From the mass of evi- 
dence introduced by the applicant or elicited by cross- 
examination, the Commission’s Law Department may 
pick and choose over a wide range in order to find two or 
more scintillas with which to justify whatever decision 
the Commission may reach on a record which most of its 
members have not read. This same Law Department has 
the duty of defending the decision on appeal and is nat- 
urally tempted to give it a maximum of immunity against 
reversal. Due to certain restrictions imposed by court 
decisions, the range is not as broad as it once was but it 
still is bad enough. 

It is as if a court should say to a litigant: “The ques- 
tion is whether you owe the government one hundred 
dollars or the equivalent, and we reserve complete dis- 
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cretion to determine what is the equivalent. The burden 
is on you to prove that you don’t owe it (or the equiva- 
lent) and for this purpose you must show us everything 
you have done for the past two or three years.” This is 
the judicial process in reverse gear. It is difficult to 
conceive how any procedure could be devised that would 
furnish adequate safeguards against arbitrary action in 
such a situation. Time does not permit but, if it did, I 
believe I could demonstrate to your satisfaction that, of 
the first Ten Amendments to the CONSTITUTION, consti- 
tuting our federal Bill of Rights, about all that is left to 
the broadcaster is the doubtful right to keep and bear arms 
and not to have soldiers quartered in his studios in time 
of peace. 

Granted that the public owns the ether (if there is any 
such thing) and that governmental control over the 
“channels” of radio communication should be preserved. 
The word “channels” is a figure of speech. There are no 
highways physically laid out in space which can be the 
subject of ownership in the way that a macadam road can 
be owned. Radio transmitters, which are physical prop- 
erty and are subject of ownership, must be so regulated 
that they will use different “wave-lengths” or “frequen- 
cies” to the extent necessary to avoid excessive interfer- 
ence with each other. No one questions the necessity for 
federal regulation for this and kindred purposes. As so 
often happens, however, the figure of speech has sub- 
merged the physical facts, with the result that much of 
our legal thinking in radio is in highly metaphorical 
terms. We use it as a justification for concluding that this 
particular type of human activity is not to be accorded 
the protection of certain of the constitutional guarantees. 
Let it not be used as justification for dispensing with 
every safeguard against arbitrary or capricious conduct 
by government officials. 

Let me skip over to a somewhat different subject. I 
hope you will agree with me that, with the procedural 
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situation as it is at the Federal Communications Commis- 
sion, there is unusual danger from the prosecutor-judge 
combination and a more-than-ordinary need for safe- 
guards. I shall now exhibit a combination which is a 
combination. 

Until last fall the Commission had an Examining De- 
partment, with a chief examiner and a corps of trial 
examiners patterned somewhat after the model of the 
examiners’ system at the Interstate Commerce Commis- 
sion and other important commissions. The Department 
was directly responsible to the Commission. It ranked 
with the Law Department and other major subdivisions 
of the Commission’s staff. Most hearings were held be- 
fore these examiners, and were attended by a member of 
the Law Department representing the Commission. After 
hearing the examiner prepared and submitted to the 
Commission a written report containing findings, conclu- 
sions and a recommendation as to what the Commission’s 
action should be. The examiner was a trial judge, or, 
more accurately, a master in chancery. Dissatisfied par- 
ties were given an opportunity to file exceptions and oral 
argument was had before the Commission. 

This is not the place to argue whether or not the per- 
sonnel of the Examining Department was entirely satis- 
factory. If it was not, there were ways to remedy that. 
But the system was fundamentally all right. It had the 
merit of segregating the Commission’s judicial function 
from its prosecutor function to a fair degree and of nar- 
rowing the issues to those really in controversy, so that 
the Commission was relieved of burdensome detail. The 
initial decision was made by a man who was present 
throughout the hearing, heard the witnesses and observed 
their demeanor. The system placed issues squarely in the 
lap of the Commission so that they had to be decided 
instead of being side-stepped. Its chief fault was that 
the Commission’s Law Department, unlike the law de- 
partments of other Commissions, was not required to, and 
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did not, participate in the exceptions, the briefs and the 
oral argument, so that you were often battling against 
thin air because of lack of knowledge of what position 
might be maintained against you. Instead, the Law De- 
partment filed a confidential memorandum with the 
Commission. So also, by the way, did the Engineering 
Department and, in appropriate cases, the Accounting 
Department. The Court of Appeals had something to 
say about this, however.”** 

Suddenly, last fall, the system changed. The Examin- 
ing Department was abolished. Those examiners who 
were retained on the payroll were absorbed by the Law 
Department. The hearings are now held before a member 
of the Law Department, designated from case to case by 
the Commission, and are sometimes attended by another 
member of the Law Department as prosecutor and some- 
times not. Both trial judge and prosecutor are subject 
to the same superior officer, the General Counsel. On the 
face of the new regulations, the lawyer-examiner has no 
power to prepare or submit a report or recommendation. 
His function is ostensibly limited to forwarding the tran- 
script of evidence to the Commission. Within twenty days 
the parties must file with the Commission proposed find- 
ings and conclusions. The next step, again according to 
the face of the regulations, is that the Commission renders, 
in the name of the Commission, a proposed decision. At 
this point dissatisfied parties may file exceptions and there 
is oral argument before the Commission on its proposed 
decision. The Law Department does not participate in 
the filing of exceptions or the oral argument. Then comes 
the Commission’s review of its own proposal in the form 
of a final decision. 

What is wrong with this picture? To answer the ques- 
tion you must first realize that the regulations covering 


18 Sanders Bros. Radio Stations v. Federal Communications Commission, 
United States Court of Appeals for District of Columbia, No. 7087, January 23, 
1939. 
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the procedure do not fully reflect what actually happens. 
The Commission does not really prepare the proposed 
decision. In most instances it is actually prepared by the 
lawyer-examiner, after consultation with the Commis- 
sion’s Engineering and Accounting Departments off-the- 
record. It may be prepared by any other member of 
the Law Department (including the man who acted as 
prosecutor at the hearing) or any other employee of the 
Commission, or any group of two or more of them col- 
laborating. The theory is that there may be as many 
off-the-record consultations about your case as the Com- 
mission’s staff chooses, just so they take place before and 
not after the adoption of the “proposed decision.” The 
draft decision then goes to a particular Commissioner 
who is to study it and report on it to his colleagues with 
a recommendation. Either as submitted or as modified, 
it is then adopted as the “proposed decision.” 

What a dilemma this creates! Either the entire Com- 
mission must accept the burden of all the details in the 
case, including a study both of the record and the pro- 
posed findings filed by the parties, or else all but one 
member must vote on faith or hunch. All too frequently, 
it will be the latter. As a rule, Commissioners don’t read 
records or proposed findings, and do only a limited 
amount of brief-reading. With their other duties, they 
simply haven’t time. In my opinion, for the same reason, 
even the Commissioner assigned to the case will not ordi- 
narily read the entire record or the proposed findings. 
A few will, but only a few. Still, they have to cast an 
initial vote on the merits of the case. 

Now that we know what actually happens, let us ask 
again what is wrong with the picture. 

In the first place, it is about as complete an amalgam 
of prosecutor and judge as can be devised. An anonymous 
examiner, responsible to the general counsel and with a 
prosecutor’s interest, is substituted for a known examiner 
who is reasonably free of such interest. Since the mem- 
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bers of the Commission do not have the time or the in- 
clination to make the careful study of the record requisite 
to accurate and fair findings, the findings will ordinarily 
be made by or under the supervision of the general coun- 
sel, who must defend the decision on appeal and whose 
position on any issue raised in the case is never disclosed 
to the other parties by exceptions, briefs or oral argument. 
Whether the Commission accepts, modifies or rejects the 
draft report submitted to it by the General Counsel 
through a member of the Commission, it will do so with- 
out the information it should have. Any action it takes on 
the proposed report will be without the aid of the parties 
in pointing out its errors and deficiencies. It is free to 
avoid or side-step the presentation of any issue to itself 
that it does not want to decide. And yet, to a considerable 
degree, it binds itself by adopting the proposed report, 
and places the burden on the parties to overcome a pre- 
sumption of correctness attaching to recitals dictated by 
the prosecutor. 


In the second place, the procedure provides for a max- 
imum of off-the-record communications, the extent and 
character of which it becomes almost impossible to de- 
tect."° The procedure by which the communications with 


19 In the above I have purposely refrained from discussion of the cancerous 
growth which, as everyone knows who practices in Washington, has fastened 
itself on certain of the administrative agencies. I refer to “off-the-record” 
communications and attempts to influence the exercise of judicial functions, on 
the part of public officials, politicians and lawyers themselves. To those who 
believe this is wrong and are certain that it breeds injustice and distrust in our 
governmental, institutions, it is disheartening to find the evil viewed with com- 
placency, such as in the following: 


... The process of administrative adjudication has a greater susceptibility to 
interference from members of the executive and legislative departments than 
the same process has when pursued by a court. It is neither unusual, nor is it 
considered contrary to the rules of the game, except by a sensitive few, to 
speak or to write a word for a party under scrutiny in an administrative pro- 
ceeding. And due to the dependence of the administrative upon these other 
branches of government suggestions of this character tend to be given some 
weight. But the fact that restraints upon such intervention do characterize 
judicial proceedings springs more from habits and traditions of long standing. 
A similar development with reference to the administrative seems more a matter 
of time than of political theory, of demonstration by the administrative that 
intervention of this character is futile and tends more to prejudice than to 
a a client’s cause. Lanpis, THE ADMINISTRATIVE Process (1938) pp. 
101-103. 
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the Commission’s staff take place before the “proposed 
decision” (instead of after the examiner’s report as here- 
tofore—until the Court of Appeals spoke) is justified as 
a corollary of dicta of the Supreme Court in the Mor- 
gan cases! *° 

Let me cite an example of what this really means in 
actual practice. A member of the Commission’s engi- 
neering staff is usually present at each hearing and testi- 
fies as an expert on the technical issues involved. He is 
cross-examined and the parties may, and frequently do, 
introduce technical evidence in support of or in rebuttal 
of such testimony. After the hearing is closed, however, 
the Engineering Department (under the new procedure) 
is consulted about these same issues and is free to express 
expert opinions different from those voiced by its own 
witness at the hearing! 

In the third place, if the new procedure be taken at its 
face value, it imposes a maximum of unnecessary detail 
on members of the Commission, sacrifices the advantages 
that come with a narrowing of issues to those that are 
important, conceals responsibility for errors and partisan- 
ship from the parties and from the public, hampers the 
development of rules and principles made possible by a 
staff devoting itself exclusively to the Commission’s ju- 
dicial functions, and imposes unnecessary labor and ex- 
pense (and opportunities for pit-falls) on the parties who 
must prepare proposed findings without very definite 
information as to the issues in which the Commission is 
interested or the standards to be applied to those issues. 

At least some of those who argue for this innovation 
will tell you that it is virtually the same system as that in 
vogue in the Interstate Commerce Commission. One of 
the speakers last night declared that administrative tri- 
bunals learn rapidly from the experiences of each other. 
Well, here are two tribunals physically in the same build- 

20 Morgan v. United States, 298 U. S. 468, ” Sup. Ct. 906, 80 L. 


(1936); Morgan v. United States, 304 U. S. , 58 Sup. Ct. 773, a L = 
1129 (1938). 
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ing, and, in part, are on the same floors immediately 
adjacent to each other. The door is never locked. 

There are many other procedural matters I should like 
to discuss. I should like to take the supposed advantages 
of administrative agencies, as listed by an authority such 
as Mr. Robson,” and test them in the light of the actual 
facts at the Federal Communications Commission. Ac- 
cording to him, the advantages are cheapness, rapidity, 
efficiency, special knowledge and experience, accumula- 
tion of information, flexibility, ability to promote a policy 
of social improvement, development of new standards, 
and infusion of new moral ideas. Some of these will be 
found in the Commission if you look at its accomplish- 
ments in the technical field, and, to an increasing extent, 
in the economic field. I decline to include the field of 
broadcast programs. 

But in the procedure used in the exercise of its judicial 
functions, these advantages are, for the most part, con- 
spicuous by their absence. The proceedings are not cheap, 
or rapid, or efficient. A tremendous waste of time results 
from the absence of standards and definite issues specified 
in notices of hearing, and from not confining the scope of 
hearings to matters really in controversy, or to those hav- 
ing substantial merit. The advantages as well as the 
disadvantages of pleadings have largely been surrendered, 
with no satisfactory substitute. A sizable mass of black- 
letter learning, however, is developing in connection with 
the Commission’s elaborate application forms. In most 
hearings before examiners or lawyer-examiners, more 
time is lost in frivolous and technical objections to evi- 
dence, proof on irrelevant or trivial matters, bickering of 
counsel, and unnecessarily repetitious cross-examination 
than you will find in most courts. 

These, however, are not faults inherent in administra- 
tive tribunals and can be remedied—if the tribunals are 


21 Ropson, JUSTICE AND ADMINISTRATIVE Law, (1928) p. 262; II. Report 
OF THE COMMITTEE ON MINISTERS’ Powers 53. 
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willing to learn from the experience of the courts. Let 
me hasten also to explain that they are not the fault of 
Mr. Dempsey, who has been General Counsel only a short 
time. I am sure that he is as conscious of the defects as 
anyone and as anxious to remedy them. He is not to 
blame for his heritage from the Commission and from 
his predecessors in office, including myself. 


CONCLUSION 


With one exception, the viewing with alarm is over, 
and the exhibit may be turned around for a look at its 
brighter side. This disquisition has perhaps been unfair 
in spots. In a short paper it is impossible to dwell on 
defects and at the same time to do justice to the virtues 
and the accomplishments and the difficulties. Fortunate- 
ly, the next speaker and the members of the panel are 
here to correct the perspective. 

In parting, I shall ring the tocsin once more—on the 
general subject of the license system, of which radio regu- 
lation is one of the more conspicuous examples. There 
are some 150 instances of it already on the federal statute 
books.” We have witnessed attempts to extend it to every 
type and kind of business, in the late lamented N.I.R.A. 
and the A.A.A. Some of the bills to require federal 
chartering of all corporations engaged in interstate com- 
merce have somewhat the same purpose, or are susceptible 
of developing such a purpose if their administration is 
given over to an administrative agency without adequate 
safeguards. When coupled with an almost unfettered 
legislative and judicial discretion, bounded only by the 
vague and almost meaningless statutory standard of pub- 
lic interest, with an unwillingness to lay down rules and 
standards, and with a procedure in which the burden is 
on the citizen and the prosecutor-judge combination is at 
its height, the license system is, in my humble judgment, 


22 Report of Special Committee on Administrative Law (1936) 61 A. B. A. 
Rep. 749, 
7 
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potentially the most effective weapon against liberty and 
due process yet to appear on the modern horizon of this 
country’s jurisprudence.” 


28 On February 27, 1939, six members of the Commission adopted a report 
entitled “Handling of informal complaints with respect to the operation of 
broadcast stations.” It was submitted by two of the three members of a com- 
mittee which the Commission designated in March, 1938, to study the matter. 
The third member, Commissioner Craven, submitted a minority report. The 
reports deal primarily with the procedure to be followed in handling complaints, 
but both reports, and the publicity given them in the press, furnish eloquent 
evidence of the impossibility of separating procedure from substance in such 
matters. 

The majority report recommended a procedure not differing greatly from that 
heretofore followed but introducing some improvement. Naively, however, the 
report set forth “a summary of the usual complaint matters handled,” followed 
by two headings and an enumeration under each heading. The first heading, 
“Violations of law or regulations,” embraced, in addition to several prohibitions 
not of immediate interest to this discussion, a few classes of utterances specif- 
ically forbidden by the Communications Act of 1934, such as the use of obscene, 
indecent, or profane language contrary to § 326, and the broadcasting of lot- 
teries contrary to § 316. 

The second heading, and the enumeration below it, were as follows: 


b. Programs contrary to public interest. 
. Fortune telling. 
. Astrology. 
. Solicitation of funds. 
. False, fraudulent and misleading advertising. 
. Defamatory statements. 
. Refusal to give equal opportunity for discussion on controversial 
subjects. 
. Suggestive programs bordering on obscenity or indecency. 
. Programs offending the religious sensibilities of listeners. 
. Programs in which the station takes sides on political, religious or 
racial questions. 
10. Children’s programs. 
11. Liquor and cigarette advertising. 
12. Programs in which a concert or music is interrupted for the inter- 
polation of advertising announcements. 
13. Programs containing too much advertising. 
14. Too many recorded programs. 


This enumeration coincides fairly closely (but not entirely) with the classes 
of programs which have, from time to time, caused or threaten to cause trouble 
for stations with the Commission, but constitutes the first formal or official 
recognition by the Commission of such a list. While possibly not intended as 
a code of objectionable programs, it was naturally widely'interpreted as such, 
and, in any event, necessarily has that effect so far as licensees are concerned. 
Such an impression is fortified by the portion of the report dealing with the 
procedure to be followed. Without any distinction as to kind or subject-matter 
of complaints (except as implied in the above-mentioned enumerations), the 
majority report directs the Law Department to investigate all complaints “of 
an informative character” (constituting about 10% of the total received by the 
Commission) “in such manner as may appear warranted.” The report then 
provides : 

. Thereafter and upon the completion of the investigation the Law De- 
partment should report its findings with appropriate recommendation either upon 
the renewal of license application or with a memorandum on the subject of 
revocation of license, as the case may appear to warrant. As to revocation 
few single complaint matters will warrant such action. In addition, such pro- 
ceedings may or may not appear warranted in cases of specific violations of the 
Act, orders or rules and regulations of the Commission where the complaint 
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matter is being contemporaneously reported to the Department of Justice for 
possible criminal action. are 

In his minority report Commissioner Craven stated: 

After comprehensive study of the procedure utilized by the Commission in 
the past on matters concerning program complaints, it is my opinion that the 
procedure usually employed, namely, the setting of an application for license 
renewal for hearing, in itself works frequent injustice. In many cases there is 
no real intention of inflicting the extreme punishment of failing to renew the 
station’s license, even if the charges are proved true. In advance of any deter- 
mination of whether the charges are true or untrue, the station licensee is 
subjected to severe punishment by the publicity and the advantage which is 
taken thereof by his competitors. Also in such cases the Commission acts as 
both prosecutor and judge. As prosecutor, presumably after careful investiga- 
tion and satisfying itself that the charges on their face may justify denial of a 
renewal application, the Commission proceeds to set the renewal application for 
hearing on the basis of such charges, and then sits as a court to determine 
whether or not the charges are true. The public, station employees, advertisers 
and competitors are naturally led to believe that the station’s license is in real 
jeopardy. Furthermore, the foregoing procedure, since it involves dealing 
ex post facto with applications and applying previously unknown standards 
after the alleged offenses have been committed, does not appear to be entirely 
logical and in spite of the fact that the Commission has the duty of requiring 
stations to operate in the interest of the public, the Commission is and has been 
subjected to accusations of indirect censorship. 

* * * 


In view of the foregoing, I strongly recommend that the Commission abolish 
entirely its past and present procedure of handling complaints, as well as the 
practice of designating applications for renewal of license for hearing for iso- 
lated instances of infractions of the Act or the Commission’s Rules and Regu- 
lations, or of conduct of the station contrary to the standard of public interest. 

* * * 


Without going into any detail as to the nature and extent of the Commis- 
sion’s power to deal with matters involving the qualifications of a licensee to 
continue operation of a station because of program service adverse to public 
interest, it is my opinion that the Commission lacks any final legal guide as to 
the extent and scope of its power to apply the statutory standard to the program 
service of broadcasting stations and as to the limitations which the First Amend- 
ment and section 326 impose on that power. In view of this situation it is my 
opinion that the Commission should exercise its power (whatever may be its 
extent and limitations) over program service sparingly and with extreme caution. 

It is important that the Commission in dealing with program service does not 
run counter to the guarantee of free speech in the First Amendment to the 
CoNnsTITUTION, and the prohibition against censorship or any interference with 
the right of free speech in section 326 of the Communications Act. Everyone 
will agree that there is nothing more vital to our form of government than the 
preservation of liberty of expression. Broadcasting has largely replaced the 
public platform of former days as the forum for discussion of issues of public 
interest, and, if the Constitutional guarantee of free speech is to have any real 
meaning, it must extend to utterances before the microphone. 

He suggested four restrictions that the Commission should impose on itself: 

1. That a distinction be made between isolated matters as against serious 
and repeated offenses. 

2. That in matters coming under the jurisdiction of other government 
agencies (including the Federal Trade Commission, Post Office Department, 
Department of Justice, the Pure Food and Drug Administration of the 
Department of Agriculture, the Securities and Exchange Commission and 
perhaps others) the Commission should withhold any disciplinary action 
until there has been a judgment of finding by the competent court or agency, 
and even then the Commission’s action should not, except in serious offenses, 
be more than to accumulate evidence helpful to an eventual determination 
on the basis of serious and repeated offenses. 

3. That the Commission avoid, so far as possible, announcing or applying 
any standard likely to encourage or force licensees to exercise private 
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censorship over utterances made over their stations by third parties in 
discussions of issues of public interest. 
4. That the Commission 

should refrain from any attempt, direct or indirect, to force sta- 
tions to broadcast programs which the Commission thinks best for 
the public; in other words, to attempt to substitute its judgment 
as to the needs and desires of the listening public for that of the 
broadcaster. It should confine the exercise of whatever regulatory 
powers it may have over program service to particular evils as they 
develop, and these evils should be of serious proportions—should 
be of such character that the Commission’s power over them is 
unquestionable, and should be susceptible of being clearly defined 
and embraced in standards (whether expressed in regulations or in 
decisions resulting from hearings) susceptible of being applied to 
all licensees uniformly, fairly and without discrimination. 


The minority report stresses the necessity for fairness to opposing schools on 
the part of broadcasters in permitting use of their stations for broadcasts on 
controversial subjects. It recommends a procedure based on or taking into 
consideration the four restrictions above-enumerated and designed to restrict 
use of the renewal-of-license and revocation procedures for discipline of stations 
for program offenses within a narrow compass. 





THE NEW RULES OF PROCEDURE OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


WILLIAM J. DEMPSEY 


General Counsel, Federal Communications Commission; Member of District of 
Columbia, New York and Supreme Court of the United States Bars 


[Introductory Ncte-—Mr. Dempsey, who followed Mr. Caldwell, 
was invited to speak on the assigned topic of “The New Rules of 
Procedure of the Federal Communications Commission,” and he 
limited himself to an exposition of the procedure of the Federal 
Communications Commission. The following text, therefore, is not 
in any sense an attempt to reply to all the observations of the article, 
next preceding, by Mr. Caldwell. Mr. Caldwell’s article deals with 
issues of substantive law as well as with matters of Commission 
policy, and discusses some matters which arose several weeks after 
the symposium was held. Mr. Caldwell and Mr. Dempsey were not 
scheduled to debate questions of substantive law or of the Communi- 
cations Commission policy, and in Mr. Dempsey’s talk no attempt 
was made to meet Mr. Caldwell on any matters except the rules of 
procedure of the Communications Commission.—J. Forrester Davi- 
SON. | 


I am not going to undertake to compete with Mr. Cald- 
well by pointing with pride at everything which he 
“views with alarm.” My subject is specified as “The New 
Rules of Procedure of the Federal Communications 
Commission.” I am going to confine my “pointing” to 
the procedure of that Commission and try to do what lit- 
tle I can to quiet the alarm which I know has been in- 
stilled by Mr. Caldwell’s discussion of it as the most 
alarming of all the many fearsome procedures in effect 
at the various agencies of government. Not only am I 
going to confine my discussion strictly to the new rules 
of procedure of the Federal Communications Commis- 
sion as distinguished from the procedure at other agen- 
cies, but I am going to limit it still further. I am not 
going to discuss either the constitutionality of the Com- 
munications Act or any part of it. Neither am I going 
to discuss the wisdom of any of its provisions, the wisdom 
or propriety of any action of the Commission under the 
statute, nor any Commission policy which has been adopt- 

777 
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ed or is in the process of adoption. Neither shall I dis- 
cuss the propriety of any action by the members of the 
Commission in making speeches or issuing press releases. 
As I have said, I shall limit myself strictly to the topic 
assigned, “The New Rules of Procedure of the Federal 
Communications Commission.” I shall discuss their pur- 
pose, their operation and effect, and some underlying 
problems of so-called administrative law which inhere 
in them. 


The new rules of procedure which I was asked to dis- 
cuss here tonight were adopted by the Commission last 
November, and have to do with the conduct of hearings 
before the Commission. In order that the nature of hear- 
ings before the Commission may be better understood it 
might be well to advert briefly to the functions of the 
Federal Communications Commission under the Com- 
munications Act of 1934. In general, the Commission 
exercises a regulatory jurisdiction over common carrier 
communication services, such as telephone and telegraph, 
insofar as interstate or foreign commerce is concerned. 
It also exercises a licensing function with respect to the 
transmission of communications or energy by radio. The 
Commission, in the regulation of common carriers, fol- 
lows generally the well-defined pattern laid down by the 
Interstate Commerce Commission. In exercising its li- 
censing function, the Commission under the statute may 
grant an application requesting a license for a radio sta- 
tion if the public interest, convenience or necessity will 
be served thereby. The purposes for which licenses are 
issued fall into some forty-three classes." Perhaps the 


1 Broapcast Services: Standard broadcast, special broadcast, relay broad- 
cast, relay (experimental) broadcast, facsimile broadcast, television broadcast, 
experimental broadcast, international broadcast, high frequency broadcast, non- 
commercial educational broadcast. 

Fixep Pustic: Point to Point Telegraph, Point to Point Telephone. 

Frixep Private: Point to Point Telegraph, Point to Point Telephone. 

Fixep Pusiic Press: Point to Point Telegraph. 

AGRICULTURE: Point to Point Telegraph. 

Aviation: Aeronautical, Aeronautical Point to Point, Airport, Aircraft. 

Pvusiic CoastaL: Coastal Telegraph, Coastal Telephone, Coastal Harbor. 
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most important of these services are those affecting the 
safety of life. Of great importance also are the stations 
licensed for international telephone or telegraph commu- 
nication. The greatest amount of public attention, how- 
ever, is focused on radio stations licensed for broadcasting 
purposes. 

Under the Communications Act the Commission is re- 
quired by the statute to proceed in what is generally called 
a quasi-judicial manner, that is to say, after a hearing, in 
certain cases arising in the discharge of its regulatory 
function over communications carriers, and certain cases 
arising under its licensing function. In actual practice, 
however, all but a negligible number of hearings held 
before the Commission occur in cases involving the licen- 
sing of radio broadcast stations. For this reason, I am 
going to discuss in some detail the Commission’s proce- 
dure for the conduct of hearings, using as an illustration 
an application for a license for a radio broadcast station. 
The applicable provision of the statute is section 309 (a),’ 
which provides in effect that the Commission shall grant 
any application for a radio station license if upon an 
examination thereof it determines that the granting of 
the application will serve the public interest, convenience 
or necessity. If it is unable to reach such a determination 


Private CoastaL: Coastal Telegraph, Coastal Telephone, Coastal Harbor. 
MarINnE ReEtay: Marine Relay. 
EXPERIMENTAL: General Experimental, Special Experimental. 
EMERGENCY: Municipal Police, State Police, Zone Police, Interzone Police, 
Marine Fire, Special Emergency, Forestry. 
AMATEUR: Amateur. 
Sup: Ship. 
MISCELLANEOUS : 
Special Press—Mobile Press, Relay Press. 
Geophysical—Geophysical. 
Intermittent—Motion Picture, Provisional. 


2§ 309 (a): If upon examination of any application for a station license, 
or for the renewal or modification of a station license the Commission shall 
determine that public interest, convenience, or necessity would be served by the 
granting thereof, it shall authorize the i issuance, renewal, or modification thereof 
in accordance with said finding. In the event the Commission upon examina- 
tion of any such application does not reach such decision with respect thereto, 
it shall notify the applicant thereof, shall fix and give notice of a time and 
place for hearing thereon, and shall ’afford such applicant an opportunity to be 
heard under such rules and regulations as it may prescribe. 





780 THE GEORGE WASHINGTON LAW REVIEW 


it is required to give the applicant proper notice and an 
opportunity to be heard before it may deny the applica- 
tion. 

Let us consider a case in which a client has been ad- 
vised by his attorney that his intention and desire to 
operate a radio station may result in his being fined $10,- 
000 and spending two years in jail unless he first secures 
a license from the Federal Communications Commission. 
Assuming that the client is sufficiently alarmed at this 
prospect but desires nevertheless to operate a broadcast 
station, he will in all likelihood file a written application 
in accordance with the statute on forms prescribed by the 
Commission. 

The application having been duly filed with the Com- 
mission, it is given study by the Engineering, Accounting 
and Legal Departments of the Commission who report to 
the Commission at one of its meetings concerning the 
various technical problems involved in the application. If 
the Commission, upon a consideration of the application 
along with these reports, is able to reach a determination 
that the public interest, convenience and necessity will be 
served by the granting thereof, the application is granted. 
The applicant then may proceed to construct and oper- 
ate his station. 

At this stage, however, the Commission may be unable 
to reach a determination that the public interest, conveni- 
ence and necessity will be served by a grant of the appli- 
cation, in which event, following the statutory direction, 
it notifies the applicant that his case is going to be set for 
hearing, and gives him an opportunity to be heard on the 
question of whether the public interest, convenience and 
necessity will be served by granting his application. 

In due course the date set for hearing comes around 
and the hearing is held. In the usual case this hearing is 
presided over by some member of the staff designated by 
the Commission for that purpose. Although there are 
some rare exceptions, which there is no particular point 
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in going into now, a lawyer is usually designated to pre- 
side at the hearing. In some cases another lawyer is 
designated to act as counsel for the Commission at the 
hearing. In most cases, however, the attorney who pre- 
sides examines the Commission witnesses and questions 
the witnesses of the applicant concerning any matters 
which he considers have not been fully and adequately 
covered. After the hearing is closed, and a copy of the 
transcript of the record of the hearing has been filed by 
the official stenographer in the office of the Secretary of 
the Commission, the applicant has twenty days within 
which he may file any proposed findings and conclusions 
which he desires the Commission to adopt on the basis 
of the record made at the hearing. After these proposed 
findings and conclusions have been filed, the recommenda- 
tions of the staff, including the Law, Engineering and Ac- 
counting Departments, based on the application, the 
record of the hearing and the proposed findings and con- 
clusions of the applicant, are submitted to the members 
of the Commission, each of whom has a copy of the com- 
plete record in the case. One of the members of the 
Commission is then designated to make a particular study 
and analysis of the case. When this Commissioner has 
completed his study of the case and is prepared to discuss 
it at a Commission meeting, the case is considered by the 
full Commission, proposed findings and conclusions are 
agreed upon by the Commission and published. 

The applicant is permitted to file any exceptions he 
may care to make to the proposed findings and conclu- 
sions of the Commission, may file a brief in support 
thereof, and may request oral argument before the full 
Commission on his exceptions. If the applicant is satis- 
fied with the proposed findings and conclusions of the 
Commission he, of course, files no exceptions, requests no 
oral argument, and at the end of twenty days the Com- 
mission’s proposed findings and conclusions become final 
and an appropriate order is issued. Otherwise, the Com- 
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mission, after considering the exceptions and brief filed 
and the oral argument had, if any, issues its final decision. 
I have taken some little time to describe this procedure 
step by step so that you would be able to judge for your- 
selves whether the Commission’s procedure in dealing 
with persons who are given a right by the statute to be 
heard contains all the requisites of a full and fair hearing. 

This is the procedure followed under the new rules of 
the Commission. The rules were, as I have said, adopted 
last November after the decision in the second Morgan 
case.” To my way of thinking, the procedure meets lit- 
erally as well as in spirit the principles laid down in that 
case. No procedure in effect in any government agency 
comes closer to apprising a party to a hearing more fully 
or exactly of “what the government proposes.” I do not 
want to imply, of course, that the procedure followed by 
other government agencies is not entirely proper under 
the Morgan case, because as we all know the Supreme 
Court indicated that there is more than one way of con- 
ducting a full and fair hearing, but I do think that none 
of these other procedures provides for a fuller or fairer 
hearing than the procedure which I have just outlined. 

Perhaps the best way to appreciate the advantages of 
the new procedure is to compare it with the old procedure 
which it superseded. Prior to the adoption of these rules 
last November, cases were heard by an examiner desig- 
nated from the Examining Division of the Commission, 
which Division was abolished at the time the present 
rules were adopted. At the hearing the Commission was 
usually represented by counsel in the person of an attor- 
ney designated by the General Counsel. After the hearing 
the examiner submitted a report to the Commission which 
was made public. This report contained the examiner’s 
analysis of the case, a summary of the facts and his rec- 
ommendations as to the disposition of the application 
which was the subject of the hearing. The examiner’s 


8 Morgan v. United States, 304 U. S. 1, 58 Sup. Ct. 773, 82 L. ed. 1129 (1938). 
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report, however, was not final or binding upon anyone, 
and carried a caveat in the form of a conspicuous label 
stamped on its face to that effect. It represented nothing 
more than the opinion of the examiner with respect to the 
case. It did not necessarily represent the position taken 
by any of the technical departments of the Commission 
nor of any member of the Commission, nor of the seven 
commissioners as a body, nor of a majority thereof, nor 
of the Commission as a unit. Therefore, in no sense could 
it be said to embody the “proposals of the government” 
which the Morgan case said all parties to a hearing 
should have an opportunity to meet. The parties were 
permitted to file exceptions to the examiner’s report and 
to request oral argument before the Commission. The 
parties were never apprised of the proposals or conten- 
tions of the government at any stage of the proceedings, 
unless the examiner could be said to be the government 
so far as a particular case was concerned. 

The Commission in many cases felt the need of obtain- 
ing information and advice from the technical experts on 
its staff concerning the matters at issue, being reluctant 
to be guided solely by the recommendations of the exam- 
iner and any exceptions filed by the parties. A serious 
question was raised concerning the propriety of the Com- 
missioners availing themselves of any assistance from the 
technical staff of the Commission in view of the language 
ofthe second Morgan case, for the suggestions of the 
staff addressed to the questions of the Commissioners 
might be the “proposals of the government” which under 
the Morgan case should be furnished to the parties as 
well as the Commissioners so that they might have an 
opportunity to meet them. Such a doctrine without much 
stretching may be said to require that the substance of 
simple telephone calls between Commissioners and staff 
members concerning any aspect of a pending case be 
reduced to writing and served upon all interested par- 
ties, and if this sounds extreme, I leave it to you to draw 
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the line as between those conversations which might be 
proper and those which might be improper unless the 
parties were given an opportunity to reply to the staff 
statements and proposals. 

Of course, I am sure that Mr. Caldwell would not for 
a minute assume, if such a line can be drawn, that the 
Commissioners or the staff should determine what memo- 
randa or conversations should or should not be made 
public in order that the parties have a fair hearing. It 
was actually argued in the Court of Appeals by certain 
attorneys representing radio station licensees who par- 
ticipated in hearings before the Commission on applica- 
tions for radio station licenses that their clients had been 
deprived of a full and fair hearing because members of 
the staff had supplied members of the Commission with 
comments concerning a case which had been heard before 
an examiner.‘ Without attempting to discuss the merits 
of that case, which is still pending before the Court of 
Appeals, it is sufficient to point out that the old procedure 
before the Commission was considered by practicing at- 
torneys before the Commission as subject to question 
under the second Morgan case. 

The vital difference between the new procedure and the 
old procedure can very well be described and understood 
by reference to the key words of the second Morgan case 
“the proposals of the government.” The Commission has 
interpreted that language, so far as its procedure is con- 
cerned, as meaning the proposals of the Commission, not 
the proposals of a single member of the staff bearing the 
title of examiner, or of its Law, Engineering, or Account- 
ing Departments, or of any of its numerous divisions, or of 
a single Commissioner. It has endeavored to comply with 
the Morgan case by supplying any party who is entitled 
to be heard on any matter before its final decision by the 
Commission with a copy of the proposed findings and 


4Sanders Brothers v. Federal Communications Commission, United States 
Court of Appeals for the District of Columbia, No. 7087, Jan. 23, 1939. 





FEDERAL COMMUNICATIONS COMMISSION—NEW RULES 785 


conclusions of the Commission on the case. These pro- 
posed findings and conclusions, of course, in so far as any 
such person is concerned, are required to be based on the 
record made at the hearing. The Commission openly, 
frankly, and without apology relies upon its technical staff 
to assist it in the preparation of its proposed findings and 
conclusions. They are the product of the whole agency. 
On matters of law the Commission requests and obtains 
the advice of its Law Department, likewise it requests 
and obtains technical advice from its Engineering and 
Accounting Departments. As the Commission conceives 
it, that is what the Law, Engineering, and Accounting 
Departments are for—that is why Congress appropriates 
money to continue their existence. 

The Commission issues its own proposed findings and 
conclusions, each individual commissioner relying more 
or less, as the case may be, upon the advice of the Com- 
mission’s staff in his study of the record in the particular 
case. Before a final decision is reached the parties to the 
hearing are, by virtue of these proposed findings and 
conclusions, forehanded with knowledge of what the 
Government proposes—they are not forced to shoot tracer 
bullets at a trial balloon sent up by some individual on 
the Commission’s staff without authority to act or decide 
finally any matter concerning which he has made a public 
recommendation. They are given an opportunity to be 
heard by the Commission on the Commission’s proposed 
findings and conclusions. They are no longer, as they 
formerly were, required to argue, if they thought it worth 
their while to request argument, the merits or demerits 
of a recommendation which the Commission might or 
might not deem worthy of any consideration, although it 
was made by a member of the Commission’s staff. I have 
not intended, and do not intend to imply that the men 
who acted as examiners under the old procedure were in 
any sense incompetent or lacked the proper qualifications 
to perform the functions of examiners. It would be 
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neither fair nor accurate for me to make any such state- 
ment or leave any such implication. There can be no 
question, however, that the joint advice of all the tech- 
nical departments of the Commission in any matter is of 
greater value to the Commission and therefore to the pub- 
lic than a conclusion or recommendation of any single 
individual, be he staff member or Commissioner. 

It is difficult to see how any serious contention can be 
made to the effect that because the Commission will be 
better advised and better informed before it issues its 
proposed findings and conclusions, the parties before it 
will suffer any detriment or injury. It seems self-evident 
that any party under the present procedure will neces- 
sarily get a fuller and fairer hearing than was possible 
under the old procedure. 

Now to consider some of the pious hopes that this pro- 
cedure obviously does not fulfill. There is no segregation 
of the Examining and Legal Departments of the Commis- 
sion. There is no attempt to separate the “prosecutor” 
and “judge” function, assuming that the attorney for the 
Commission should be called a prosecutor and the pre- 
siding officer at the hearing a judge—incidentally, a 
nomenclature whose virtue, if any, lies rather in its pic- 
turesqueness than in its accuracy. 

The Communications Commission pays no heed, if I 
may use the language of Dean Landis to “the insistence 
upon the compartmentalization of power along triadic 
lines.”*® I am sure that the advocates of any such com- 
partmentalization would gladly concede that were such 
a division made, the parts should be coérdinate, which 
would mean that the members of the Commission itself 
would have to be sub-divided, for obviously the members 
of the Commission could not decide to delegate the legis- 
lative and executive functions to subordinates, and retain 
the judicial function to themselves and still preserve the 


5 LANDIS, THE ADMINISTRATIVE Process (1938). 
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equality of the three functions—equally they could not 
retain either the executive or the legislative functions, 
delegating the remaining two to subordinates, and main- 
tain all three functions on a coérdinate basis. Just how 
each individual member of the Commission (or perhaps 
it is easier to illustrate by a case where a single adminis- 
trator such as the Secretary of Agriculture has the prob- 
lem) can keep separate and distinct within himself his 
legislative, his executive, and his judicial function, pre- 
serving carefully the system of checks and balances which 
the separation of these functions was designed to achieve, 
I must confess I do not know. If the problem presented 
is capable of solution in the realm of metaphysics it is 
certainly incapable of practical solution in actual opera- 
tion. 

Under the Communications Act of 1934, the Commis- 
sion has the duty of enforcing and executing the pro- 
visions of the Act. If these functions entail the 
sub-functions of legislator, prosecutor and judge the 
members of the Commission must be all three. They are 
not given the power under the statute to divest themselves 
of any two of these functions simply because as a matter 
of preference they might choose to exercise the remaining 
function. They cannot, in other words, decide they would 
rather be judges than prosecutors or legislators, and leave 
to subordinates the carrying out of what may seem to 
thém to be the less desirable or interesting work of the 
Commission. 

If compartmentalization of functions through segrega- 
tion of employees is a necessary element to the just and 
fair administration of statutes creating administrative 
agencies, then some way must be worked out for compart- 
mentalizing and segregating the personalities of the 
individual or individuals who are given the duty of ad- 
ministering the statutes. Our present-day science still lags 
a little behind our literature in the problem of separating 
dual personalities. Even assuming that our administra- 
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tors could have the powers of Dr. Jekyll, they would still 
have to go one step further than Mr. Hyde. They would 
also have to solve the incidental problem of being sure 
that the resulting transformations properly isolate the 
legislative, judicial and executive characteristics, and that 
upon demand they could be solely and completely a 
judge, a legislator, or a prosecutor. 

It is the conviction that compartmentalization can only 
be effective if it is complete that leads me to say that 
segregation of members of the staff is not an answer to 
the question. I think we must all realize that any con- 
structive approach to the problem of administrative agen- 
cies necessarily entails recognition of the fact that the 
agency is a governmental unit. It can only function as a 
unit, and it does only function as a unit. However clearly 
defined the segregation of the staff may be, its functions, 
work and supervision all merge at some point in the 
agency. Segregate as you will, you cannot prevent such 
a merger in the man or group of men in charge. 

Parenthetically, I should like to say that no person is 
qualified by temperament or training to perform all of 
the tasks which must be done in administrative agencies. 
I do not know of any one who is at once qualified as a 
lawyer, an engineer, an accountant, an economist and an 
expert in communications. It is necessary to employ dif- 
ferent people for different tasks. Sometimes knowledge 
of a particular task is the controlling element, sometimes 
the temperament of an employee disqualifies him from 
undertaking the task. A sound personnel policy requires 
that consideration be given to temperament and person- 
ality as well as knowledge in the employment and assign- 
ment of employees to specific tasks. I am asserting, 
however, that within such natural limitations neither legal 
principles nor personnel policy requires a segregation of 
employees in the Communications Commission on the 
basis of function. Some advocates of the policy of segre- 
gating employees urge what would be in effect a rigorous 
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quarantine. Such suggestions are as unsound in theory as 
they would be impossible in practice. 

It should not be overlooked in any consideration of the 
problem of Federal administrative agencies that each 
such agency must fall within the legislative, the judicial 
or the executive branch of government. No agency under 
our CONSTITUTION can be at once legislative and execu- 
tive, legislative and judicial, judicial and executive, or a 
combination of all three. The Federal Communications 
Commission does not legislate. With a proper regard for 
its statutory limitations and constitutional inhibitions it 
leaves that function to the Congress of the United States. 
Neither is it a court in the constitutional sense, although 
in the exercise of some of its functions Congress has re- 
quired it to hold hearings, a procedure which resembles 
court procedure. 

It is quite true that in the dictionary sense the Federal 
Communications Commission and other so-called admin- 
istrative agencies along with the established executive 
departments, the courts and the Congress perform execu- 
tive, judicial and legislative functions. The Commission’s 
function under the Communications Act is to enforce and 
execute the provisions thereof.’ There cannot be the 
slightest doubt that the function of the Federal Commu- 
nications Commission in the constitutional sense is solely 
an executive function. Congress has prescribed in the 
Communications Act that the Commission shall under 
certain circumstances accord a hearing to persons who 
would be affected by orders of the Commission. In the 
sense that the procedure for hearings somewhat resembles 
procedure of the courts the term “quasi-judicial” may be 
applied to describe the manner of function, although not 
the substance of the function performed by the Commis- 
sion. In the sense that the Commission has rule-making 


®§ 1, Communications Act of 1934, as amended. 
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ment of laws the term quasi-legislative can be applied to 
the Commission. This term does not purport to indicate 
that the Commission exercises any legislative function 
under the CONSTITUTION. 
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BOOK REVIEW 


THE ADMINISTRATIVE Process. By James M. Landis. New Haven: 
Yale University Press. 1938. 160 pp. Price $2.00. 


This book is based on the Storrs lectures on jurisprudence deliv- 
ered by Dean Landis at the Yale School of Law, January, 1938. Dean 
Landis, who is a pioneer student in the field, also speaks from a back- 
ground of experience as a member of the Federal Trade Commission 
and also of the Securities and Exchange Commission. He was the 
Chairman of the latter body when he became Dean of Harvard Law 
School. 


The opening lecture deals with the effect of separation of powers 
upon administrative tribunals and administrative law. The author 
finds that the existence of administrative tribunals has provided new 
problems for classification under the classic theory of separation. His 
explanation of the growth of administrative tribunals is soundly based 
on the thesis that the economic and social changes of the nineteenth 
century required more government intervention of an informal nature 
than could be supplied in the regular executive and judicial agencies of 
the state. Legislation also proved too cumbersome a device. While 
we tend to talk of administrative tribunals as a unit and think of them 
as an extension of the executive power, and that is in one sense cor- 
rect, the more characteristic administrative activities are of legislative 
and judicial origin. There are therefore two types of tribunals and 
two types of administrative agencies. In practice those functions are 
often combined in the same agency, but with differing admixtures of 
the legislative and the judicial functions. 


In seeking to make his discussion more pointed the author eliminates 
certain aspects of administrative law by restricting his discussion to 
what he considers the typical form of administrative tribunal. He 
therefore eliminates tribunals which are primarily like judicial courts, 
agencies which are concerned with the internal management of the 
government, such as the Comptroller General and the Civil Service 
Commission, and what he calls “the proprietary agencies of govern- 
ment,” such as the Tennessee Valley Authority and the Reconstruc- 
tion Finance Corporation. With the elimination of all of these he 
still finds an extraordinary diversity of functions performed by the 
remaining administrative tribunals. 


The author has found much of value in detailed economic surveys 
and leans to the wide use of experts as the proper method for handling 
problems of government. If one can make enough detailed examina- 
tions into the economic and social background of the problem, with 
the aid of expert assistance, the solution usually appears to be quite 
simple. In that respect Mr. Landis follows the brilliant technique of 
Mr. Justice Brandeis whose surveys of business problems have been 
a model for two generations. As Mr. Landis was at one time law 
clerk to Mr. Justice Brandeis the evidence of the influence of the 
Brandeis’ technique is not at all surprising. 
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In dealing with the framing of policies by administrative tribunals 
Mr. Landis takes up the question of delegation of powers. He finds 
that the use of vague and general standards in the constituent legis- 
lation provides the only feasible method by which power may be 
granted to administrative bodies, to work out rules and regulations 
for the implementation of the substantive law and procedure, necessary 
for the individualized treatment of problems of public regulatory con- 
trol. He gives interesting illustrations under the legislation of the 
N. I. R. A., the S. E. C., the F. T. C., and the I.C. C. The tendency 
of modern legislation, because enacted in an emergency and revolution- 
ary period, has been to leave an Act and Administration relatively 
unencumbered by a series of particular rules formulated by the legis- 
lature. 

The problem of finding those rules, involves a discussion of the 
Federal Register Act and methods of control of the rule making proc- 
ess. The English experience in this respect is referred to and some 
lessons of legislative retention of controls, which may be learned from 
it, are suggested. There is still the demand for more interpretative 
material dealing with new legislation, than present methods provide 
and the techniques of advisory opinions or declaratory judgments by 
the administrator are discussed. The informal practice of the S. E. C. 
in holding discussions that gave interpretative opinions to investment 
houses and stock brokers is cited with approval. Other commissions’ 
practices are compared with particular reference to opinions of Gen- 
eral Counsel. The conclusion appears to be that an extension of this 
interpretative activity will be a good thing. Nevertheless, it is no 
excuse for not trying carefully to frame legislation to supplement the 
work of men of “average talent and average ability,’ who, on the 
whole, will supply the major part of the personnel in administrative 
agencies. 

The combination of prosecutor and judge in the same agency is 
discussed and it is thought that the independence of modern adminis- 
trative bodies from control by the executive department should develop 
a tradition comparable to that of courts. Moreover, there is the ulti- 
mate check of judicial review. Perhaps the greatest difficulty lies in 
the fact that judicial review (to be discussed later) only operates after 
the harm is done. The finding of fact by the Trial Examiner is the 
keystone of the whole process and Trial Examiner staffs are thought 
by the author to be of too little experience and too poorly rewarded to 
produce the best results. For that reason the S. E. C. used outside 
experts or lawyers from the General Counsel’s Office to act as Trial 
Examiners in proceedings of particular difficulty. The importance of 
adequate investigation by the Trial Examiner is emphasized by the 
realization that under present conditions the Commission members of 
the agency rarely have the time and opportunity for careful surveys of 
the evidence in the records. Despite these difficulties Mr. Landis would 
leave the adjudication functions still with the agency which formulates 
the rules and regulations because of their grasp of the nature of the 
problems and of the social and economic backgrounds which, for him, 
the courts do not appear to possess. The concept of the independent 
commission will develop a professional pride and therefore impartial 
expert treatment of the subject. At the present time many commis- 
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sions suffer from political interference, including interference by mem- 
bers of the legislature. Lack of strong leadership under a permanent 
chairman, is a distressing weakness in several commissions. This 
weakness makes resistance to outside pressure difficult to secure be- 
cause the Commission does not act as a unit. 

The sanctions to effectuate policies in administrative law are perhaps 
the most important and most neglected aspect of the general run of 
studies in the subject. Contempt process of the federal judiciary is 
usually used rather than direct criminal prosecution or the suit for 
civil penalties. Both other devices, however, are found. The informal 
sanctions are of great importance and the report that one is to be 
investigated by an administrative agency is often a very powerful 
weapon to bring about an informal adjustment of difficulties. 

The judicial review by courts provides one of the most interesting 
aspects of administrative law and Dean Landis is a master of the 
analysis of “the supremacy of law” which enables judicial tribunals 
to revise and usurp the exercise of discretion by the administrative 
tribunals, under the theory of mere application of “law.” He argues 
powerfully on the side of more judicial self-limitation in this field and 
cites the chaotic condition of the present principles of judicial review, 
as contrasted with the orderly uniformity suggested by the dissenting 
opinions of Mr. Justice Brandeis in Crowell v. Benson,’ and St. 
Joseph Stock Yards Co. v. United States. There is need for a restate- 
ment of the law on this point based upon a Judicial modesty which 
does not yet exist. In part he attributes judicial interference to a 
jealousy and distrust on the part of judges who find their powers 
usurped by administrative agencies in developing new branches of 
law. Such development was previously the monopoly of the courts. 

The judges should restrict themselves to matters of practice and 
procedure, and reject such dangerous issues as “jurisdictional fact” 
and “constitutional right” which really only provide an excuse for 
interference with the work of administrative agencies. They should 
limit themselves to the matters in which they are experts, interpreta- 
tion of the law, and of questions of a fair type of procedure. The 
technical difficulties of a distinction between law and fact make it 
very hard to work out any exact formula of the proper relation of the 
two groups, and the answer means the court will have to evolve a 
general philosophy of a self-limitating nature, in order to maintain in 
fact, over a period of years, a true “supremacy of law.” 

The lectures are illustrated with a wealth of up-to-date and cur- 
rent illustrations all of which show the practical impact of administra- 
tive bodies on contemporary life. The multiplicity of the examples 
cited makes the book of great value to experts in the field. It also 
gives to the student a valuable cross-section of current-day federal 
administrative activities. It is not in any sense, however, an intro- 
duction to the study of administrative law. The style is direct and 
lucid. It is pleasantly free from esoteric technical jargon and is writ- 
ten so that both lawyers and laymen will have no difficulty in under- 


1 Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 (1932). 


2 St. Joseph Stock Yards Co. v. United States, 298 U. S. 38, 56 Sup. Ct. 720, 
80 L. ed. 1033 (1936). 
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standing the material. One can only wish that Dean Landis could 
have expanded many of his ideas, using more illustrations of past 
experience and thereby giving an adumbration of what we may expect 
in the next generation. 

There are severe lawyer critics of administrative law who find the 
many detailed and confusing sets of rules of procedure an intolerable 
burden at the present time. Dean Landis does not attempt to meet 
these criticisms, which, if well founded, would weaken much of what 
he says on the merit of individualized treatment of cases. The lectures 
also do not attempt to provide any answers on practical problems of 
administrative law, which are bothering lawyers working on briefs 
involving novel questions. From the point of view of this reviewer, 
Dean Landis has shown a wise reticence in restricting himself to past 
legal experience. 

Washington, D. C. J. Forrester Davison. 





